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This is a petition filed under section 4 of the Kerala Local Authorities
(Prohibition of Defection) Act, 1999 for declaring that this respondent
committed defection and hence disqualified to continue as Councillor of
Kottayam Municipality and also for declaring her as disqualified to contest

as candidate in any election to the local authorities for a period of six years.

. The petitioner's case in brief is as follows;- The petitioner and respondents
are elected Councillors of ward No.11 and ward No.52 respectively of
Kottayam Municipality, in the election to the local authorities held in
December,2020. Respondent contested election as an independent not
belonging to any political party or coalition, in the election symbol "mobile
phone". After swearing as a Councillor of Kottayam Municipality,
respondent filed a declaration to the Secretary of the Municipality that she
was elected as an independent Councillor not belonging to any political
party or coalition. On the basis of such declaration the Secretary prepared a
register showing the party connection of the respondent as an independent
Councillor. After the election respondent became the Chairperson of the

Kottayam Municipality with the support of UDF.

. Petitioner submitted that thereafter on 31.10.2022, which is the
commemoration day of Smt. Indira Gandhi, the respondent joined INC
political party, in a function held at Kottayam DCC Office. According to the
petitioner respondent joined INC as a gratitude to their support to
respondent in the election to the office of Chairperson. Respondent
voluntarily abandoned her status of an independent elected Councillor and

commenced political work for INC during December, 2022,
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4. On 14.12.2022, respondent participated and addressed an agitation against
the alleged backdoor appointments and price hike of essential commodities
organised by the INC at Chanthakavala, Kottayam. The said protest meeting
was inaugurated by Congress leader and MLA Sri. Thiruvanchoor
Radhakrishnan. In the said agitation respondent raised slogans praising the
INC and against LDF Government. The photograph and news of said
agitation was published in the Malayala Manorama daily dated 15.12.2022
(Ext.A2(a)). The presence of respondent is clearly visible in Ext.A2(a)
photograph.

5. Subsequently on 03.01.2023, respondent participated and addressed a
protest gathering organised by UDF at Samkranthi, Kottayam. The
photograph and news of said agitation published in the Malayala Manorama
daily dated 04.01.2023 is marked as Ext. A3 (a). The presence of the
respondent is visible in the Ext.A3 (a) photograph also.

6. The cause of action for filing this petition arose on 10.12.2020, the date of
declaration under rule 3 (2) (c) filed by the respondent, on 04.01.2023 the
date on which the last news item of her joining INC was published in the
Malayala Manorama daily and on 20.01.2023, the date on which the petitioner
came to know about the respondent's act of defection to the INC. The
respondent has committed defection as provided under section 3 (1) (c) of
the Kerala Local Authorities (Prohibition of Defection) Act and liable to be

disqualified under the Act.

7. The respondent's case in brief is that; - Petition is barred by limitation as the

alleged cause of action occurred on 31.10.2022. The cause of action is false
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and baseless. It is true that respondent contested and elected as an

independent candidate not belonging to any political party or coalition.

8. In the Kottayam Municipality LDF having a strength of 22 Councillors, UDF
having a strength of 21 Councillors, BJP 8 Councillors and independent 1.
Respondent is the lone independent Councillor of the Municipality.
Respondent contested election to the office of Chairperson of Kottayam
Municipality and elected to the post with the support of UDF. She has been
continuing as an independent Councillor and Chairperson of the
Municipality. She discharges her duties in the Municipality without fear or
favour by upholding the interest of public. She neither joined any political
party or coalition nor taken any membership of any political party or taken
part in any political activities of any party or even shown any allegiance to

any political party or coalition.

9. Respondent further submitted that she contested the election to the post of
Chairperson of the Kottayam Municipality as an independent candidate and
won the same without seeking the support of any political party or coalition.
She has not joined INC on 31.10.2022 or any other dates shown in the
petition. She never gone to DCC office for any political activities. The
allegations are nothing but a malafide attempt to foist false case against the
respondent. The allegation that she has voluntarily abandoned the status of
an independent councillor since 31.10.2022 and had commenced political

work for INC from December, 2022 is utter false, baseless and imaginary.

10. The averment that the petitioner came to know about the respondent joining
INC (not admitted) on 20.01.2023 is false and misleading as respondent

never joined INC. Respondent has never participated in any protest
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organised by INC at Chanthakavala or any other place. It is also untrue that

respondent raised slogans praising INC and against the LDF Government.

11.1t is true that respondent participated the protest gathering at Samkranthi,
Kottayam. The background of the protest was that a nurse aged 33 years
had consumed "Kuzhimandi" from a restaurant by name Park Hotel at
Samkranthi and passed away due to the alleged food poisoning. There were
huge protest against the Hotel and the officers of the Municipality
responsible, after the incident. This incident happened around 700 metres
away from the residence of the respondent and as a public spirited citizen,
the respondent was present at the venue. The protest programmes were
organised by the political parties, consumer groups and organisations of
youth and women. As a public figure residing close to the place, respondent
participated and addressed the protest meets organised by many
organisations at Sankranti. The UDF was just one among the organisations
that led the agitation in protest against the Restaurant and respondent has
participated and addressed the said protests as a member of public and not

as a member of INC or any other organisation.
12. Petitioner has no cause of action against the respondent.

13. The evidence in this case consists of oral testimonies of PW1 to PW4, RW1
to RW6, Exts. A1, A2, A2 (a), A3, A3(a), A4, A4 (a), A4(b), A5 (a), B1 and B2.

14. Both sides were heard.

15. The following points arise for consideration, -



a. Whether the petition is filed within the time limit provided under rule
4A (2) of the of the Kerala Local Authorities (Disqualification of

Defected members) Rules?

b. Whether the petitioner has any cause of action against the

respondent?
c. Whether the respondent has joined INC as alleged?

d. Whether the respondent has committed defection as contemplated
under section 3 (1) (c) of the Kerala Local Authorities (Prohibition of
Defection) Act?

16.Point No. (i) to (iv);- As common questions of law and facts are arise for
consideration in these points, they are considered together for convenience
and to avoid repetition. Petitioner in this case is admittedly a Councillor of
ward No.11 of the Kottayam Municipality and as such the petitioner has the
necessary locus standi to file the petition under section 4 of the Kerala Local
Authorities (Prohibition of Defection) Act. Rule 4A (2) of the Kerala Local
Authorities (Disqualification of Defected members) Rules provides that a
petition regarding the disqualification of a member shall be filed within 30
days from the date of deemed disqualification of the member; Provided that
if the petitioner proves that there exists sufficient reason for not filing the
petition within the time specified, the State Election Commission may accept

the petition.

17. As per section 3 (1) (c) of the Kerala Local Authorities (Prohibition of
Defection) Act, if an independent member not belonging to any coalition
joins any political party or coalition; he shall be disqualified for being a

member of that local authority. Respondent is undisputedly an independent



Councillor of Kottayam Municipality and as such the only ground for

disqualifying the respondent is under section 3 (1) (c) of the Act.

18. According to the petitioner the respondent who was elected as an
independent Councillor joined the INC political party on 31.10.2022 viz. the
commemoration day of Smt. Indira Gandhi at a function held in DCC office
Kottayam. Petitioner came to know about the respondent's act of joining
INC only on 20.01.2023. After getting knowledge regarding said conduct of
the respondent, he made enquiries and reliably understood that the
respondent joined INC and actively participated in their political campaigns
held on 14.12.2022 at Chanthakavala and thereafter on 03.01.2023 at
Samkranthi, Kottayam.

19.In cross examination of the petitioner as PW1, he stated that

(Q) 31.10.2022 -3 ag@lldsesd enfadan] TVENIITIM MM Ealdmmow)]

@IB:UD AlOQYN @RYEBIAIEMEDD MesIMUly) ag)eEROM @RGIOETMGMD @R)BaIOEOIY
@dleETmEMI  @RMPOETIg) M@EERRIODIR  AO@ITIEBM@IMe  (@Jemaf

H0EEMYEEN20?
(Ans) @jeye)sl e:00emaley.

(Q) GREBPeRIm @RYEEIAIM. eamilen erauiomImoe @IBE6S BIM©ied

wlor’  ayadislgj@ed:06m=o6m @ROTlOM  @ERSIMNOMB0RERB  ERMPWEDI

QB ODILDGIBIEBMOGM af) BB el alO@amR.

(Ans) ai@andonaie aro’ eslsmes eosmaileidames MU6EIHEMOIR)06

@REDIRYe @RCIETIID.

20. However, petitioner has neither produced any copy of the newspaper

reports nor examined any Councillors to substantiate his case that
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respondent joined INC on 31.10.2022. Moreover, while cross examining the
respondent as RW1, petitioner put nothing in this regard to her. During the
cross examination, RW4 categorically denied the suggestion of petitioner in
this regard. Therefore, there is nothing on the record that respondent joined

the INC on 31.10.2022.

According to the petitioner respondent had participated the agitation held
on 14.12.2022 at Chanthakavala, which was organized by INC against the
alleged backdoor appointments and price hike of essential commodities.
According to him respondent has also participated the protest gathering
held on 03.01.2023 at Samkranthi, Kottayam organized by the UDF against
the death of a nurse who ate contaminated food from a hotel. The
photographs and news of the said political agitations were published in the
Malayala Manorama daily dated 15.12.2022 and 04.01.2023 respectively,
which are marked as Ext. A2(a) and Ext.A3(a). According to the petitioner
the cause of action for the petition arose on 04.01.2023, the date on which the
last news item was published in the said daily and on 20.01.2023, the date

on which the petitioner came to know about the respondent's act of joining

INC.

22. The definite case of the petitioner is that he came to know the conduct of the

respondent only on 20.01.2023 through newspaper reports and through the
conversations of Councillors. In pursuance of it he filed the original petition

before the Commission on 17.02.2023.
In cross examination of PW1 he replied that

" ag)@ldo o8 CHIMUYN@® CalBMo 0PSB @R)EEIAIMe MUosRITWla] 3110.2022
QO  af)Mles @RCIWX. @R AOOREH 5SS @pclooer. e @sYes
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&HDEMmVlaidaod aloaes  @pdlaneme. 2023 mmaid 04-eo) a@UAome @
@SBMIEM @D Qllasiwe e WAL UMD, BAPAIE 20-  Moem QTR® al@o

Daflowgom smom amqlenssloo”

23.Respondent is admittedly contested election as an independent candidate
and subsequently elected as a Chairperson of the Kottayam Municipality
with the support of UDF. RW4, DCC President categorically stated that INC
supported the respondent to keep LDF at a bay from power. Joining a
political party by a Councillor of the Municipality, who is none other than
the Chairperson of the Municipality is an important news, especially to
another Councillor of the Municipality. According to the petitioner he was
aware of the same from 31.10.2022 onwards but collected the related

newspaper only on 20.01.2023.

In cross examination of PW1 he further deposed before the Commission

that

" eH0o5We galmilojoaidloieag. RROMA ogelowleaig)e eoaglw mm'lmu’la@mo’l;g

Q@200 @RClw.."

Therefore ex facie lacking bonafides in the statement that petitioner was

aware of the alleged act of defection only on 20.01.2023. This is only to tide

over the period of limitation.

24.1t is settled law that if a petition is based on multiple causes of action, the
period of limitation would begin to run from the date when the right to sue

first accrues. In the instant case the right to sue accrued on 31.10.2022.

25.In Vinayakumar R and Others V A A Raouf and Another (2015 (3) KHC 787), the
Hon'ble High Court held that "it is true that, it is the satisfaction of the
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second respondent (Commission) that is material, in deciding whether to
accept a petition filed, in spite of the delay, where there exists sufficient
reason for not filing the petition within time. In the present case, apart from
the statement of the petitioner in his affidavit that he had come to know of
the defection only on 17.05.2024 from Sri. Surya Prakash, there is nothing on
record to support his bonafides. It is worth noticing that, the petitioner is a
Councillor of the NI Petitioner being a
Councillor of the very same Municipality ought to have been aware of the
said developments. If the petitioner had no knowledge of the above facts;
he should atleast have pleaded such lack of knowledge and the
circumstances under which he was prevented from coming to know of the
said developments....................ceuue...... Itis very easy for a person to give a
date and to say that, he came to know of the defection only on that date.
That is not sufficient to lend credence to the statement. He should have
explained the special circumstances that prevented him from acquiring
knowledge of the said facts, despite being a Councillor of the Municipality."
(Paragraph 15). Further, during cross examination petitioner has deposed

that he is well aware of all the political developments in Kottayam

Municipality.

26. Petitioner has not examined the Councillor who gave information regarding
the act of defection of the respondent to him. Petitioner failed to substantiate
his case that he came to know the respondent's acts of defection only on
20.01.2023. From the pleadings and evidence adduced, it appears that the
right to sue first accrued in this case on 31.10.2022. However, petition was

filed on 17.02.2023, beyond the time limit of 30 days, without being
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supported by a petition to condone the delay. Therefore the original petition

is barred by limitation.

27.The next question is whether petitioner has got cause of action against the
respondent. As discussed in foregoing paras, petitioner is having locus standi
to file petition under the Act. As per section 3 (1) (c) of the Kerala Local
Authorities (Prohibition of Defection) Act, if an independent member not
belonging to any coalition joins any political party or coalition; he shall be
disqualified for being a member of that local authority. Respondent is
undisputedly an independent Councillor of Kottayam Municipality. It has
come out in evidence that she was subsequently elected as the Chairperson
of the Municipality with the support of the UDF. According to the petitioner
as a gratitude of support extended by UDF in her election as Chairperson of
the Municipality she joined INC political party on 31.10.2022. However, as
discussed in the foregoing paragraphs, petitioner has failed to prove that
respondent joined INC on 31.10.2022.

28. Another case put forth by the petitioner is that respondent participated the
agitation held on 14.12.2022 at Chanthakavala, which was organized by the
INC against the alleged back door appointments and price hike of essential
commodities. PW2 allegedly witnessed the agitation held on 14.12.2022,
deposed before the Commission that respondent was present at the venue
and having talks with Sri. Thiruvanchoor Radhakrishan MLA of INC, who
inaugurated the agitation. In cross examination he deposed that respondent
addressed the gathering. However, there is nothing on record that
respondent expressed any allegiance to the INC during her alleged speech.
PW2 has not supported the case of petitioner that respondent raised slogans

in favour of INC and against LDF Government. PW?2 is the only witness
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cited by the petitioner to prove that respondent was present at the venue of
agitation. According to him he witnessed the programme appears in the
Ext.A2(a) Malayala Manorama daily dated 14.12.2022. Petitioner has no case
that only INC/UDF leaders were present at the venue of agitation.

29. Another act of defection pointed out by petitioner is that the respondent
participated and addressed the protest gathering organized by UDF at
Smkarathi, Kottayam on 03.01.2023. Petitioner cited PW3 to prove that
respondent has attended the protest gathering held on 03.01.2023 at
Samkrathi. According PW3, respondent was present in the meeting along
with Sri. Thiruvanchoor Radhakrishan, MLA and other INC leaders and she
addressed the gathering against the spiralling price hike of
commodities. According to him he witnessed the programme reported in

the Ext. A3 (a) Malayala Manorama daily dated 04.01.2023.

30. Petitioner has no direct knowledge about the allegations in the petition
against the respondent. Being a Councillor of the Municipality, he never
came across with any act of defection of the respondent either inside the
Municipal Council or outside the Municipal Council. Therefore he heavily
relied on the photographs and news of agitations held on 15.12.2022 and
04.01.2023 allegedly attended by the respondent, which is marked as Ext. A2
(a) and Ext. A3 (a) respectively. In order to prove the authenticity of Ext. A2
(a) and Ext.A3 (a) photographs and news, petitioner examined the Bureau
Chief of the Malayala Manorama daily, Kottayam as PW4. He testified before
the Commission that said photographs and news items were published in
the Malayala Manorama daily. He has also identified the presence of the
respondent in the photographs. However, in the cross examination he

deposed that
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"Ext.A2 (a), A3(a) and Ext A4 (a) 2l@emud aemoea €a00650W0a0AB aggOm@EY.

g0 cmocg:J@:Jngus:gg QUIBODQo  @R)6TY G 4/@M@Y auécoo@?ammfamm
ag)lesy’ DeJOd  aloWom svlollel.  andom @R 4Bl MIMo. (S LOICHPY
QUBOOQSS @RYWE0@Em MUo6TUNUW] 5 aggTilanerloigle;. oo Qo moramm)ceaggo
Qo aJ‘I@sango 2EMICAWYOS  CRIEUMEOHMDEWI GaNdEFIWINNQOSEDI emalsss

oseaisailgies aidlyome,."

Therefore, PW4 the Bureau Chief of the Malayala Manorama daily has failed
to testify the authenticity of Exts. Ext. A2 (@), A3(a) and Ext A4 (a)
photographs and news reports.

31.In Prakash C V State of Kerala (judgment dated 15.01.2021 in WP (©) No.
4756/2017) the Hon'ble High Court held that

"33. It is now well-settled that a statement of facts contained in a newspaper

is merely hearsay and therefore inadmissible in evidence in the absence of

the maker of the statement appearing in Court and deposed to have

perceived the fact reported.”

PW4 categorically deposed before the Commission that Ext.A2 (a), A3(a)
and Ext A4 (a) photographs and news items are neither taken nor reported
by Manorama Photographer or Manorama Correspondent. The author of
Ext.A2 (a), A3(a) and Ext A4 (a) are unknown even to PW4. Therefore Ext.A2

(a), A3(a) and Ext A4 (a) are inadmissible in evidence.

32. During the trial petitioner has improved his case by producing the Ext A4
(@) photograph and news reports of Malayala Manorama daily dated
15.02.2023 that respondent had attended the political agitation organised by
Kerala Municipal and Corporation Staff Association, an association affilated

to INC.
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In Srinivas Raghavendra Rao Desai (Dead) By LRS V Kumar Vamanrao @ Alok &
Others (2024 Live Law (SC) 194) the Hon'ble Supreme Court reiterated the
settled position that " there is no quarrel with the proposition of law that no

evidence could be led beyond pleadings."

This is because the purpose of pleadings is to inform the other party of the
case they need to meet. Without pleadings, any evidence produced is
irrelevant and inadmissible. Therefore Ext A4 (@) is in admissible in

evidence.

33.Respondent has produced Ext.B1 and B2 documents to prove that she has
even attended the meetings organized by CPI and it does not mean that she
joined CPI. However, respondent has no pleadings in the objection in
support of facts disclosed in Ext.B1 and B2. Therefore the ratio of decision
in Srinivas Raghavendra Rao Desai (Dead) By LRS V Kumar Vamanrao@ Alok &
Others (Ibid) is equally applicable to respondent also.

34.1t is significant to note that petitioner has no direct knowledge about the
respondent's alleged act of joining in INC. He has not adduced enough
materials in support of the case. Petitioner is admittedly a headload worker
belongs to CITU affiliated to CPI (M), which is a constituent of LDEF.
Admittedly, LDF having majority in the Municipal Council. However,
respondent was elected as Chairperson of Kottayam Municipality with the
support of UDF. It has come out in evidence that respondent survived a
no -confidence motion moved by LDF for removing her from the office. PW2
and PW3, who were cited as witnesses to respondent's participation in the
agitation organised by INC/ UDF, are admittedly trade union workers
belongs to CITU, affiliated to CPI (M). Therefore, there is every reason to
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believe that petitioner, PW2 and PW3 are having common interest to oust
the respondent from Councillorship of the Municipality. It is pertinent to
note that petitioner has not cited any independent witnesses to prove that

respondent participated agitations and she is now in INC camp.

35.However, respondent admitted the fact that she had attended the agitation
held on 03.01.2023 at Samkranthi, Kottayam. According to her she
participated the agitation as a member of public and an elected
representative of the people. It is come out from the testimony of RW4, DCC
President that it was a public meeting organized by INC and people
irrespective of political ideology has been participated the agitation.
However, no further cross examination in this aspect. PW3 deposed in chief
examination that respondent addressed the gathering. But in cross
examination he corrected that he witnessed only the speech delivered by Sri.
Thiruvanchoor Radhakrishanan MLA, the INC leader. Petitioner has no
case that respondent made a political speech in the agitation. Undisputedly
the meetings were organized for social causes rather than political
campaigns. Therefore, petitioner has no cause of action against the

respondent.

36. Respondent is a Councillor and Chairperson of the Municipality. Therefore,
it is quite natural that she being involved in social issues. Being a lone
independent Councillor, there is limitations in organizing agitations of such
great magnitude by the respondent. It is come out from the testimony of
RW4, DCC President that people irrespective political ideology took part in
the agitation held on 03.01.2023 and it was a public meeting organised by
INC in protest against the death of a woman due to food poisoning.

Petitioner failed to prove that respondent made a political speech in the
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meeting for advancing the prospects of INC by abandoning her status as
an independent Councillor. The alleged sharing dais with a political leader
or taking part in the agitations organized by a political party as a public
functionary, for a public or social cause would not ipso facto activities
tantamount to changing allegiance to that political party or coalition. The
evidence let in is not capable of suggesting that respondent joined INC

political party.

37.In Chinnamma Varghese V.State Election Commission (2009 (4) KHC 527) the
Division Bench of Hon'ble High Court held that " incurring of the
disqualification under any one of the contingencies depends upon the
existence of a definite set of facts, which are required to be specifically
pleaded before they are sought to be proved to establish the allegation of
disqualification under the Act"(Paragraph 19)

38.In Madhu V State Election Commission (Judgment dated 11.12.2003 in O P No.
35632/2003 and connected cases) the Hon'ble High Court observed that "the
policy of law in all legislations covering the field of election is that the
elected member should be left to discharge his duties to the constituency
and he should not be disturbed unnecessarily. The validity of the election
can be gone into by the competent court if the conditions for challenging the
election are strictly complied with. The same principle will apply to

disqualification also."

39. Petitioner has failed to prove that respondent by her conduct align with INC
political party or UDF coalition to attract section 3 (1) (c) of the Act.

Therefore this is not a fit case for finding that respondent has committed
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defection under section 3 (1) (c) the Kerala Local Authorities (Prohibition of
Defection) Act.

In the result, Original Petition is dismissed.

Pronounced before the Commission on the 25th day of February 2025.

Sd/-
A. SHAJAHAN
STATE ELECTION COMMISSIONER
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APPENDIX

Witness examined on the side of the Petitioner

PW1
PW2
PW3

PW4

Sri. M. S. Venukuttan
Sri. Bijumon P.C.
Sri. T.M. Muhammed Kabeer

Sri. Raju Mathew

Witness examined on the side of the Respondent

RW1
RW2
RW3
RW4
RW5

RWe6

Smt. Bincy Sebastian
Sri. Jayachandran N.
Sri. Sabu Mathew
Sri. Nattakam Suresh
Sri. Sirajudheen P.K.

Sri. K.B. Joseph

Documents produced on the side of the Petitioner

Al
A2
A2 (a)
A3
A3 (a)

A4

Copy of the Nomination submitted by Bincy Sebastian
Copy of the Malayala Manorama daily dated, 15.12.2022
Photograph and foot note at page No. 2 of Ext. A2.

Copy of the Malayala Manorama daily dated, 04.01.2023
Photograph and foot note at page No. 2 of Ext. A3.

Copy of the Malayala Manorama daily dated, 15.02.2023
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A4 (a) : Photograph and news report at page No. 2 of Ext. A4
A5 :  Copy of the Madhyamam daily dated, 05.04.2022

A5(a) : Photograph and foot note at page No. 3 of Ext. A5.

Documents produced on the side of the Respondent

B1 :  Copy of the Janayugam daily dated, 12.12.2023

B2 :  Notice (Printed matter)

Sd/-
A. SHAJAHAN
STATE ELECTION COMMISSIONER

/[True Copy//

A

Y.
rd

RAKASH B.S
PE}|N0:101452
SECRETARY
State Election
Kerala, Thiruvananthapuram



