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ORDEI(

1' This petition is filed on 07.07.2022 under 36(1) of the Kerara

Panchayat Raj Act "1994 inter arin prying for the reliefs of setting

aside Ext. P4, Ext. P8 and Ext. p9 and to restore the membership of
petitioner as an elected member of ward No. XII of punnappra south
Grama Panchayat. Ext.p4is the intimation dated 27.04.2022issued

by the Secretary, Punnappra South Grama panchayat under section

37(2) of Kerala Panchayat Reij Act. The panchayat Committee as per
resolution No.1 (1) dated 30.05.2022 has taken a decision not to
restore the membership of petitioner. Ext. pg is the communication

regarding the decision to the petitioner. Ext p 9 is the resorution No.1

(1) dated 30.05.2022 of the panchayat committee.

2. Petitioner's case is that he is the elected member of ward No.12 of
Punnappra south Grama panchayat. while so petitioner could 

^ot
attend the meetings of the panchayat committee from 01.01.2022

onwards. Therefore he filed Ext.A1 Ieave application dated

04.02.2022 for seeking reave for 3 months. Thereafter petitioner was

arrested on 02.03.2022 in connection with crime No. g97/2021 of
Alappuzha Police station registered against him under the'various
provisions of Arms Act and IpC; including section 302 of IpC. His
arrest was also recorded in Crime No. -1379/2021 registered by
Punnappra South Police Station. While he was in judicial custody he

filed a petition before the Hon'ble Judiciar First Crass Magistrate
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Court-I for allowing escort parole to attend the meeting of Grama

Panchayat on 07.04.2022. The said petition was dismissed by the

Hon'ble )udicial First Class Magistrate Court as per Ext.A3 order

dated 06.04.2022. Meanwhile Ext ,A1 leave application submitted by

him was rejected by panchayat committee as per decision dated

07.03.2022. While so, petitioner received Ext A4 intimation dated

27.04.2022 from the respoident, who is the Secretary of Punnappra

South Grama Panchayat stating that the petitioner was disgualified

to continue as member of Prinnappra South Grama panchayat as he

failed to attend the consecutive meetings of panchayat committee

and meeting of standing committee from 01.01.2022 onwards.

Petitioner as per Ext. A5 datecl 0'1.05.2022 submitted an explanation

to Ext.A4 intimation statir-rg that he is in judicial custody for the last

60 days. Thereafter petitioner filed Ext.,46 a petition dated "17.05.2022

for restoring his membership in the panchayat committee.

Panchayat Committee as per Ext.A9 resolution datecl 30.05.2022

declined his request and it was communicated to the petitioner as

per Ext.A8.

3. The grounds urged by the petitioner for the reliefs are that petitio.er

submitted proper leave application prior to the first meeting, which

is legally permissible anrl should have been considered by the

respondent panchayat committee. In so far as second and thircl

meetings are concerned, petitioner was prevented from attending

the meeting as he ,ru, in jail. Though he attempted to att_end the
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meeting by obtaining parole the saicl prayer was declined by the
Court' Petitioner furtrrer states that he was not even served with
copy of Ext ,A.9 resolution within time.

4. 2,,d Respondent, who is the panchayat secretary of punnappia South
Grama Panchayat, firecl objectiori on 23.0g.2022. He submitted that
petitioner has not atterided the consecutive meetings of the
panchayat held on 07.07.2022, 13.01.2022, 21.01.2022,37.07.2022,

07.02.2022, 16.02.2022, 22:02.2022, 26.02.2022, 07.03.2022 anct

thereafter. The meetings of the panchayat committee were
intimated to the petitioner. The proof of service of notice of meetings
to the petitioner are produced and markec-l as Ext. 81(h) series, Ext.
81(i) series, Ext. 81 ( j) series, Ext. 81(k), Ext. 81(l) series, Ext.B1(m)
series, Ext B1(n), Ext. B1(o) series, Ext. 81 (r) series, Ext B1(s), Ext
81(t) and Ext.Bl( u) series.

5' Leave application submitted by the petitioner was considerecr i. thc,

meeting of the panchayat committee held on 07.03.2022and decided
to reject it vide resolution No.   (1) dated 07.03.2022. The Ext. A,4

intimation dated 27.04.2022 was given to the petitioner uncler

section 37 (2) of the Act since the petitioner had not attended the
meeting of panchayat committee held from 01.07.20z2onwards for
a period of 3 months in spite of rEceipt of notice as he has ceased to
be a member under section 35 (k) of the Kerala panchayat Raj Act.
The rejection of ilxt. ,A,1 leave application and Ext -,A,4 intimation
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under section 37(2) of the Act were intimated to the petitioner by

affixture as evident from Ext. 81(X) series.

5. The Ext. ,46 application of restoration of his membership in the

panchayat committee was discussed in the meeting held on

18.05.2022 and by decision No. 8 (1) it was posrponed ro 30.05.2022.

In the meeting held on 30,65.2022the matter was discussed in detail

and by resolution No. 1(1) it was decided that the membership of the

petitioner need not be restoied. According to the respondent there

is no merit in the original petition and it is liable to be dismissecl.

7. The evidence in this case consists of the oral testimonies of pWl,

RW1 and Ext.s ..q,1 to A11, 81 to 83

8. Bothe sides were heard

9. The following points arise for consideration

i. Whether the petition is maintainable?

ii. Whether the petitioner failed to attend three consecutive

meetings of the panchayat committee as alleged?

iii. Whether challenge against the Ext. A,9 resolution of the

panchayat committee is maintainable before the Commission?

iv. Whether the petitioner incurred disqualification as provided

under section 35 (1) (k) of the Kerala panchaya Raj Act as

alleged?
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10.Point No. i to iv: The petitioner is an elected member of punnappra

South Grama Panchayat. 1.t Respondent is the punnappra South

Grama Panchayat. 2nd Respondent is the Secretary of punnappra

South Grama Panchavat. The petitioner filed this petition under

section 36 read with section 35(1) (k)of the Kerala panchayaf Raj Act

challenging Ext. A4 intimltion of the respondent secretary, Ext. A,9

resolution of the panchayat committee and Ext. A8 communication

thereof. Panchayat Secretary has issued the impunged Ext.A4 notice

intimating the petitioner that he ceased to be a member of

Punnappra South Grama Panchayat under section 35(1)(k) of the

Kerala Panchayat Raj Act as he failed to attend the consecutive

meetings of the panchayat committee held on 01.01.2022,13.01.2022,

2t.0't .2022, 37 . 01 .2022, 07 .02.2022, 1 6.02.2022, 22.02.2022, 26,02.2022

and 07.03.2022 and thereafter.

11'The secretary has issued Ext.A4 intimation under section 37(2) of the

Act stating that the petitioner has become disqualified as provided

under section 35(1) (k) of the Ac! which reads as below:-

"35. Disqualifications ol members.- 6l t(l)l Subject to the provisions of
Section 36 or Section 102, a member shall cease to hold office as such, if
he-
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(k) absents himself without the permission of the Panchayat concerned

from its meeting or the meeting of the Standing Committee therpof for a

period of three consecutive months reckoned from the date of

commencement of his term of offite or of the last meeting that he attended,

or of the restoration to office as member under sub-section ( 1 ) of Section

37, as the case may be, or if within the said period, only in less than three

meetings of the Panchayat or of the Standing Committee as the case may

be, have been held, absents himself from three consecutive meetings held

after the said date:

Provided that no meeting from which a member absented himself shall be

counted against him under this clause if,-
(i) due notice of that meeting was not given to him; or

(ii)the meeting was held atter giving shorrer notice than that prescribed tbr

an ordinary meeting; or

(iii)the meeting was held on a requisition of members; or:

Provided further that no permission shall be granted by the Panchayat to a

member for absenting himself from meetings of the panchayat or of the

Standing Committee for a continuous period of more than six months.,'

12.Further, as per section 37(2) of the Act when a member ceases to hold

office as provided by clause (k) of sub section (1) of section 35 (1) the

Secretary of the panchayat conceined shall at once intimate the fact

in writing to such person and report the same at the next meeting of

the panchayat and if such person applies for restoration to the

panchayat on or before the date of its next meeting or within fifteen

days of the receipt by him such intimation, the panchayat may at the
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meeting next after the receipt of such apprication restore him to his
office as member. Once an intimation has been given as provided by
section 37 (2) of the Act the member concernecl shall cease to hold
office. In such a situation the member concerned has two options.
The member can either apply for restoration of membership before
the panchayat committee as provided under section 37 (k) of the Act
or can file a petition 6efore the state Election Com'mission

challenging such intimation as provided under section 36(1) of the
Kerala Panchayat Raj Act. Section 36 of the Act is as below;_

"36. Determination of subsequent disqualification of a member._ ( I )
whenever a question arises as to whether a member has become
disqualified under Section i0 or Section 35 except crause (n) thereor after
having been elected as a member, any member of the panchayat concemed

or any other person entitled to vote at the election in which the member

was elected, may file a petition before the state Election Commission, for
decision.

Provided that, the Secretary or the officer authorised by the Government
in this behalf may refbr such a question to the State Erection comrnission
for decisions.

( I ) The State Election Commission, after making such enquiry as it
considers necessary in the petition referred to in or the reference made

thereunder in sub-section
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(2) Whether so however that the State Election Commission may pass an

interim order as to whether a member may continue in office or not till a

decision is taken on the petition or the matter involved in the reference.',

(3)A petition or reference referred to in sub-section (l ) shall be disposed of
in accordance with the procedure applicable under the Code of Civil

Procedure, 1908 (Central Act 5 of 1908) when trying a suit."

13.In the instant case panchayat committee has rejected his application

under sub section (1) of section 37 for restoration membership

through Ext ,A.9 resolution dated 30.05.2022.

1,4.1n Anilkunmr V nnd nnotlrcr V Kernln Stnte Electiort Conmission nnd

otlrcrs (2007 (2) KHC 273) the Hon'ble High Court considered the

question that whether a member has become disqualified under

section 35 (k) can invoke section 36 (1) of the Act and seek decision

from the Election Commission. In the said case court held that an

elected member can always invoke sub section (1) of 36 even if the

panchayat committee has rejected his application under sub section

(1) of section 37 for restoration of membership. Therefore the

petition is pritm facie maintainable.

15.On going through the pleading of the petition as well as evidence on

record it appears that petitioner has admitted that he could not

attend the meetings of the panchayat committee from 0^1.07.2022
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onwards. It is consistent case of the petitioner that he filed
application for leave for 3 months citing his physical ailments and

thereafter he was arrested in connection with crime No. g97/2021

and crime No.20/2022 and was in judicial custody. His request to

allow parole so as to attend the meeting of Grama panchayat held

on07.04.2022 was rejected'by Hon'bre Judiciar First Crass Magistrate

Court as per Ext. 43 orderl Accorc.ling to the petitioner he cannot be

blamed for not attending the three consecutive meeting of the

panchayat as the same was due tg the reasons beyond his control.

16.These contentions are not sufficient to assail that Ext.A4 intimation
issued by Secretary in an enquiry under section 36 (1) of the Kerala

Panchayat Raj Act. In a petition caling for a decision to whether a

member of local authority has become clisqualified on any grouncl

referable to section 30 or section 35 except under clause (n) of section

35 of the Act, in the light of section 36 of the Act, power to decide

such a dispute vested rvith the state Election Commission. Ho*ur".
it is pertinent to note that no allegations of non compliance with any

of the provisions of section 36 (k) or procedural irregularity in

issuing intimation under section 37 (2) are raised in the petition to
attract the jurisdiction of the Commission. petitioner has no case that
the procedure adopted by Secretary either in section 35 (1) (k)

proceedings or section 37 (2) proceedings are irregular and he

suffered prejudice out of such procedure irregularity.
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lT.Petitioner has also no case that notice has not been properly served

for the meetings concerned by the secretary as laid down in the rule

3 (1) (d ) of the Kerala Panchayat Raj ( Manner of service of Notice )

Rules, 1996. Petitioner has also no dispute as to the freqr.*ency of

monthly meeting of the panchayat committee held during the period

under consideration.

lS.lnTrojnn & Co. p. Nngnppa (AIR 1953 SC 235 : AIR 1953 KHC 345) ffte

Apex Court luld tlnt "it is zpill settled thnt decisiort of n cnse cnnnot be

based on grounds outside tlrc plendings of tlrc parties nncl it is tlrc cnse

plended that has to be .found. I t runs lrcld furtlter thnt roitlnttt art nnrcnLlnent

of tlrc plnint, the Court ruas not entitled to grmi tlrc relief not nskerl for.,,

'19. ln sri venkatnranmna Deunru €t ors. u. The state of Mysore nnd otlrcrs

(AIR 1958 SC 255), the Apex Court held that,,tlu object o.f reqttiring n

party to put fonuard his plens in the pleadings is to ennble the opposita

party to controztert them and to ndduce epidence in support of his cnse. Antl

it tuould be neitlrcr legnl nor just to refer to eoidence nddttcccl tuith refcranca

to n nntter utlrich wns actunlly in issue nnd on tru basis tt.f tlutt et,itlctrcc,

to come to n finding on a nmtter ruhich ruas not in isstte, nnd deciLle the

rights of parties on the basis of ttut finding."

20.Both judgments are applied by the Hon'ble High Court in M N Snji
y K R Krishnn kwnnr ( judgment dated 20.09.2023 in RSA No.

186/2022), in whith Court observed that
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"Thus, the object and purpox of pleiding are to enable the aduersnry party

to knou the case it has to nrcet. ln order to luue a fair trinl, it is imperatiue

thnt the party shoultl stnte tlrc essentinl material fncts so tlmt tlrc otlrcr pnrty

nay not be taken by surprise. Pleadings help the court in detennining tlrc

burden ofproof. The burden ofproofis fxed on the basis of the contentiotts

of the aggieued party. lf soirc euidence has heen produced tphich is not irr

nconfonnatiort toitlt tlrc ruritten stnteurcnt or plnint, it rnny disturb tlrc

position of the ruhole cnse."

21.Further, petitioner has a case that he has not received copy of

resolutions reiecting leave application and declining his request for

restoration of membership in time. But during cross examination

petitioner admitted that he ceased to reside in the address

Valiyaparambil House, Ward No.12, punnappara South shown in

the petition by january, 2022 and thereafter he is residing in the.

address Nalussery vazhi, Punnappara in the same ward. He

admitted that there is change of residence during January 2fl22 due

to the fact that he sold his existi.ng house. He further admitted in

cross examination that the change of address has not been

communicated to the panchayat so far and address change was not

even mentioned in the petition.

22.Further, under rule 3 (1) of the Kerala panchayat Raj (Manner of

service of Notices) Rules 1996, service shall be done bv serving or by
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sending notice to such person or leaving such notice at the last

known place of abode, if he cannot be found or even by affixing in

conspicuous part of his abode. Therefore there is legal infirmity

attached to the service of copy of resolutions rejecting his leave

application and declining his request for restoration of membership.

Petitioner has not substantiated any grounds for declaring that

Ext.A'4 intimation issued by the respondent secretary as illegal

23.In the petition, petitioner has also challenged the legality and

propriety of Ext.A9 resolution declining his request for restoration

of membership in the panchayat committee.

24. ln M P Rajan V Kerala Stnte Election Connnission ( AIR 1999 Ker 399

(DB) the Hon'ble High Court examined this aspect and held that"it

is clear tlmt against the order on application under section 37 (2) of tlrc Act

for restorntion of mentbership, no proceedings cnn be initinted bcfore the

Election Commission. Nor does nn nppenl lay to tlrc Stnte Elcction

Connnission. T'he decision to restore or not to restore, is tlmt of tha

parrchayet and it is in terns of a resolution of the panchnyat. At best, tlrc

snme could be got rescinded hy intoking section'191. of tlu Kernln

Pancluyat Raj Act and tlut power is uestetl in the Gouernnrcnt. lt carutot

therefore be held thnt the Statc Election Contmission ruas not justified ilt

holding that it had no authoity to interfere ruith the resolutiin of the

pnnchayat marked as Ext.PS refusing to restore the membersltip of the

petitioner."
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25.In Malathi Prablmkaran and Ors V Ombudsman for Locat Self

Cooernment Institutions and Ors (2021 KHC 800) the Hon,ble High

Court held that against the rcsolution pnssed by the panchayat,'tuhich is

illegal, the offcer of the panchayat,.any member of the pancluyat or any

third person cnn file suitahle npplication before the Gouernment uncler

section 1.91 of the Kernla fanchayat Rnj Act for cancellation of tlrc
resolution. The dictum laid down in the said judgment was reiterated

in Dr. V V Haridns MD V State of Kernln (udgment dated29.1J,.2022

in WP(C) 2438e/2021).

26.To sum up, petitioner has not shown any legal grounds to assail Ext.

44. Further, challenge against Ext. A8 and Ext. 49 resolutions are'

not maintainable before the Commission. Hence I have no hesitatio,

to dismiss the petition. I do so. In the result Ext. ,A4 order is
confirmed and consequently petitioner is ceased to hold office as

member in ward No. XII of Punnappra South Grama panchayat

under section 35 0) G) of the Kerala panchayat Raj Act. In view of

this final order, interinr order passed by Commission in IA No.

55/2022 dated 11.10.2022 stands vacated.

sd/ -
A. SHAIAHAN

STATE ELECTION COMMISSIONER.

Pronounced before the Commission on the 16th day oI Aprii,202l.
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1) PW1 : Sri. Sulficker S.

Witness examined on the side of the Respondent

1) RW1 : Sri. V.M. Saji

Documents produced on the side of the Petitioner

1) A1 Copy of the leave application submitted by Sri, Sulficker to

Secretary, Punnapra Grama Panchayat

Postal Receipt

Copy of Order No. C.M.P. No.862/2022 in Crime

No.897 /2021 Alappuzha Sourth Police Station dated

08.04.2022

Notice dated 27.04.2022 by the Secretary, Punnapra South

Grama Panchayat

Copy of the explanation sirbmitted by Sulficker to Secretary,

Punnapra South Grama Panchayat through Special Subjail

Superintendent, Mavelikkara

Copy of the application submitted to Secretary, Punnapra

South Grama Panchayat by Sulficker, through the Special

Subjail Superintendent, Mavel ikkara

Letter No.A6/2022/490 dated 30.05.2022 and State Public

InJormation Officer, Punnapra South Grama Panchayat

2) A2

3) ,c,3

4) A4

5) As

6) A6

7) A7

APPENDIX

Witness examined on the side of the Petitioner
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8) A8 Letter No.A6/850/2022 dated 07.06.2022 of Secretary,,

Punnapra South Grama panchayat

Copy of the Resolution No.1(1) dated 30.05.2022 of the
Punnapra South Grama panchayat

Copy of the notification dated 05.09.2022 issued bv Kerala

State Election Commission

C.M.P. No.1274/2d22 in Crime No.-1379/2021 of punnapra

e) Ae

Police Station of Judicial First

Ambalappuzha

Class Magistrate,

Documents produced by the Respondent

: File No.A6/850/2022 of punnapra South Grama panchayat

: Leave application dated 04.02.2022 submitted by Sri.

Sulficker to Secretary, punnapra South Grama Iranchayat

: Letter No.A6/850/2022 dated 23.02.2022 of Secretary,

Punnapra South Grama panchayat

: Relevant page of Oath Register in respect of Sri. Sulficker

6) B1(e)

: Resolution No.4/1 of the committee meeting helcl on

07.03.2022

: Letter No.A6/850/22 dated 09.03.2022 of Secretary,

Punnapra South Grama panchayat

: Copy of the envelope showing retumed postal article
addressed to Sri. Sulficker

: Copy of the Submission by Sri. A.K. Ajayakhosh, Member
dated 03.03.2022

7) Bt(f)

10) A10

11) All

i) 81

2) B1(a)

3) B1(b)

a) B1(c)

s) B1(d)

8) Bt(g)
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e) B1(h) : Copy of the meeting notice No.02/2022 dated 07.01..2022,

Punnapra South Grama Panchayat

: Copy of the meeting notice No.03/2022 dated 18.0'1..2022,

Punnapra South Grama Panchayat

: Copy of the meeting notice No.04/2022 dated 28.01.2022,

Punnapra South Grama Panchayat

10) 81(i)

11) 81(i)

12) B1(k) : Copy of the Envelope showing Retumed Postal article as

addressed to Sri. Sulficker

13) 81(r)

1a) B1(m) :

15) B1(n)

l6) 81(o)

t7) B1(p)

t8) Bt(q)

1e) 81(r)

20) B1(s)

Copy of the meeting notice No.07/2022 dated 15.02.2022,

Punnapra South Grama Panchayat

Copy of the meeting notice No.08/2022 dated 21,.02.2022,

Punnapra South Grama Panchay'at

Copy of the meeting notice No.09 /2022 dated 24.02.2022,

Punnapra South Grama Panchayat

Copy of the meeting notice No.l.0/2022 dated 02.03.2022,

Punnapra South Grama Panchayat

Copy of the envelope showing returned postal article

addressed to Sri. Sulficker

Copy of the acknowledgement card

Copy of the meeting notice No.11/2022 dated -15.03.2022,

Punnapra South Grama Panchayat

Copy of the meeting notice No.12/2022 dated 16.03.2022,

Punnapra South Grama Panchayat

Copy of the meeting notice No.15/2022 dated 04.04.2022,21) B1(t)

Punnapra South Grama Panchayat
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22) B7(u) : Copy of the meeting notice No.16/2022 dated 13.04.2022,

Punnapra South Grama panchayat

23) B1(v) : Copy of the meeting notice No.r7/2022 dated 30.04.2022,

Punnapra South Grama panchayat

2\ Bl(w) : Copy of the meeting notice No.19/2022 dated 12.05.2022,

Punnapra South Grama panchayat

25) B1(x) : Notice No.A6/856/2022 dated 27.04.2022 0f secretary,
Punnapra South Grama panchayat

26) Bl(y) : Copy of the postal envelop of returned postal article
addressed to Sri. Sulficker

27) B7(z) : Copy of the expranation submitted by sri. sulficker through
Special Subjail Superintendent, Mavelikkara to Secretary
Punnapra South Grama panchayat

28) Bl(aa) : Lettter No.sS/M2-638/2d20/ssIMVK dated 04.05.2022 0f
Superintendent, Special Subjail, Mavelikkara

29) Bl(ab): Copy of the application submittecl by sri. sulficker to
Secretary, punnapra South Grama panchayat through
Superintendent, Special Subjail, Mavelikkara

30) B1(ac) : Letter No.ssJM-03/22-23 clated -11.05.2022 
of

Superintendent, Special Subjail, Mavelikkara
31) B1(ad) : Copy of the Resorution No.1/1 of the committee meeting

dated 30.05.2022, punnapra South Grama panchayat

32) B1(ae) : Letter No.A6lg50/2022 dated 02.06.2022 of Secretary,

Punnapra South Grama panchayat
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33) B1(af) : Letter No.A6/850/2022 dated 07.06.2022 of Secretary,

Punnapra South Grama Panchayat

3a) Bl(ag): Letter No.A6/850/2022 dated 07.06.2022 of Secretary,

Punnapra South Grama Panchayat

35) B1(ah) : Letter No.A6l850/2022 dated 08.06.2022 of Secretary,

Punnapra South Grama Panchavat

36) B1(ai) : Letter No.A6/n46/2022 dated 23.02.2022 of Secretary,

Punnapra South Grama Panchal,6l

37) 82 : Copy of the file containing the minutes of the mebting of

panchayat committee from 01.01.2022 to 30.05.2022 (page

No.01-119). j., :

38) 83 : Copy of the meeting notice book dated 07.01.2022

39) B3(a) : Copy of the meeting notice book da(e.d 17.01.2022 :.. :, . li rrs,
40) B3(b) : Copy of the meeting notice book datec-l 28.01.2022

a1) B3(c) : Copy of the meeting notice book dated 28.07.2022

42) B3(d) : Copy of the meeting notice book dated 74.02.2022

43) B3(e) : Copy of the meeting notice book dated 21.02.2022

44) B3(f) : Copy of the meeting notice book dated 24.02.2022

a5) B3(g) : Copy of the meeting notice book dated 02.03.2022

46) B3(h) : Copy of the meeting notice book dated 70.03.2022

47) B3(1) : Copy of the meeting notice book dated "16.03.2022

48) B3(i) : Copy of the meeting notice book dated 16.03.2022

49) B3(k) : Copy of the meeting notice book dated 23.03.2022

50) B30) : Copy of the meeting notice book dated 01.04.2022

51) B3(m) : Copy of the meeting notice book dated 72.04.2022



52) B3(n)

s3) B3(o)

5+) B3(p)

s5) n3(q)
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: Copy of the meeting notice book dated 29.04.2022

: Copy of the meeting notice book dated 12.05.2022

: Copy of the meeting notice book dated 73.05.2022

: Copy of the meeting notice book dated 25.05.2022

^,,iil,,^.
STATE ELECTION COMMISSIONER

/fTrue Copyl/


