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Respondent Rachel Boban

Moolamannil House
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O.P. No 20 o12020

Petitioner Vineeth Kumar
S/o K.N.PPanicker
Seema Nivas, Paduthod,
Narakathani P.O Vermikkulam
Pathanamthitta

Member: Ward No.5,

Puramattom Grama Panchayath
(By Adv E Sulfickar)

Respondent Asha Jayapalan
Macheri Parakkal House
Puramattom P.O, Thiruvalla
Pathanamthitta

Member: Ward No.1,
Puramattom Grama Panchayath
(By Adv. v.R. Soji)

Common Order

1. OP No.18 /2020 and OP No.20/2020 are filed under section 4 of the
Kerala Local Authorities (Prohibition of Defection) Act, 1999 for
declaring that respondents, who are the elected members of
Puramattom Grama Panchayat have committed defection and hence

disqualified to continue as memhrs of Puramattom Grama Panchayat
and also for declaring them as disqualified to contest as a candidate in
any election to the local authorities for a period of six years. Since

corunon questions of law and facts are arise in both the cases they are

tried together, as OP No. 18/2020 as leading case.

2. The petitioner's case is thati The petitioner and respondents have
contested the General Election to the local authorities held in the year
2015 as candidate of Indian National Congress ( hereinafter' INC'), in
the official symbol 'Hand" and got elected as members of Puran{attom
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Grama Panchayat. Prior to the election, Pathanamthitta District
Congress Committee (hereinafter 'DCC') President, who is authorised
person to recommend symbol, had recommended the symbol rr Hand*
to the respondents for contesting election as INC candidate and
accordingly the Retuming Officer allotted the symbol " Hand " to
them. Immediately after the General Election, all the elected members

belonged to INC in the panchayaf including the respondents have

given swom declarations before the Secretary of Ptr-remattom Grama

Panchayat stating that they were elected as members belonging to

INC. On the basis of the same, P3nchayat Secretary of Puramattom

Grama Panchayat entered the political affiliation of respondents in the

Register as elected members of NC.
3. Puramattom Grama Panchayat is having a strength of L3 members.

Out of which 9 members, including the petitioner and respondents

belong to INC, which is part of UDF coalition. LDF coalition has 4

members in the panchayat. Thus after General Election INC got clear

majority and came to power in the Panchayat. Smt. Reny Sanal, who
belongs to INC was elected as the President of the Grama Panchayat

and subsequently she resigrred from the post as per the direction of
INC. Thereafter Smt. Rachel Boban, the respondent in OP No. 18/2020

was elected as President and subsequently she also resigned from the

post of President as per the direction of INC. Similarly, after General

Election 2015,late Sri. Thomas ]acob was elected as Vice President of
the Panchayat and subsequently as per the direction of INC he

resigned from post on 22.12,20L8 and the petitioner became the Vice

President in the said vacancy in the election held on 21..01,.2019.

a. While so the LDF members in the panchayat along with respondents

moved a no confidence motion against Vice President Sri. Vineeth
Kumar, who is the petitioner herein. The no-confidence motion was

signed and placed before the Officer Authorised by the State Election

Commission on29.06.2020 and the no-confidence motion was tabled

for discussion on 15.07.2020. In the aftermath of notice df no-
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confidence motion moved against Vice President, Pathanamthitta
DCC convened a meeting of all elected members of INC in the
Puramattam Grama Panchayat on M.07.2020, which was presided
over by the DCC President Sri. Babu George and other leaders of INC
participated. In the meeting, after discussion it was unanimously
decided that all the INC members of the Panchayat to be abstained
from the meeting of no confidence motion to be held on 15.07.2020 and
decided to give whip to all elected members belonging to INC in this
regard. Even though notice was given to the respondents, they
intentionally abstained from the meeting held on04.07.2020.

5. Accordingly, the DCC President issued direction in writing
(hereinafter'*hip') to all elected members belong to INg including
the respondent directing them to abstain from the meeting of no-
confidence motion scheduled to be held on15,07.2020. The said whip
was issued to the residential addresses of the respondents on
07.07.2020 and official addresses of the respondents on11..07.2020,
through registered post. The respondents refused to accept both the
registered posts even alter repeated intimations grven by the postal
authorities. Moreover the said whip was communicated to the
respondents through whatsapp, accordingly respondent got direct
knowledge of the whip. Lrtimation regarding the issuance of whip to
the respondents was given to the Secretary of Puramamattom Grama
Panchayat, who accepted it.

6. Petitioner submitted that in the meeting to consider no-confidence
mofion held on 15.07.2020 at 1.1 am, the respondents intentionally and
wilfully attended the meeting along with LDF members and voted in
favour of the no-confidence motion moved against Vice president,

who belongs to INC, in violation of whip. The no- confidence motion
against the Vice President was carried and Sri. Vineeth Kumar was
removed from the post. Due to the intentional acts of the respondents,
UDF lost goveffurnce of the Panchayat.

I
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7. Respondents took a stand different from the stand of their political
party and intentionally defied the whip issued by it and due to such

conduct, the political party lost its image and political digrity among

the electorate and lost the spirit of Congress workers, who have strived
hard to get the respondents elected. By the said conduct, respondents

have voluntarily abandoned or given up their membership in the

political party. The respondents are now in LDF camp for all practical

purposes. The respondents committed defection and liable to be

disqualilied under the Kerala Local Authorities (Prohibition of

Defection) Act.

s. Respondents filed objection contending as followt-There was no

meeting of elected members of Puramattom Grama Panchayat belong

to INC on 04. 07 .2020 allegedly convened by DCC President. There was

no direction to the respondents to abstain from the meeting of no-

confidence motion by elected members belong to INC. There was no

intimation or notice of meeting to the respondents allegedly held on

04.07.2020. The documents produced in relation to the meeting are

fabricated. Had there been any notice or any knowledge by word of

mouttr, respondents would have attended the meeting

9. There had been no whip to the knowledge of the respondents from the

. DCC President. The allegation that whip was communicated through

registered post and respondents refused to accept it after repeated

intimations is also false. There was no intimation to the respondents

with regard to the registered post. The postman might have been

influenced to obtain wrong endorsement. If at all any communication

is sent, it can only be pre-planned one knowing very well that the

respondents are away from house. The allegation that whip was

communicated through whatsapp is absolutely false' Since there had

been no whip respondents acted according to their conscience. There

had been strong disagreement against the actions and behaviour of

petitioner as Vice President. Panchayat Secretary had not intimated

anything regarding the whip in the meeting held on 15.07.2020. The
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conduct of the petitioner towards the lady President was highly
objectionable and therefore the respondents along with some other
members of INC decided to move no-confidence motion against
petitioner and others supported the same. The respondents have not
committed any defection and petition may be dismissed.

10. The evidence in this case consists of oral testimonies of PW1 to PW3,
RW1 and documents Ext.A1 to A15 and Ext.X1.

11. Both sides were heard.

12. The following points arise for consideration.
i. Whether the respondents have disobeyed the decision and

direction of INC in the meeting to consider no-confidence
motion against the Vice President held on15.07.2020 as alleged?

ii. Whether the respondents have by their conduct voluntarily
grven up their membership of NC as alleged?

iii. Whether the respondents have committed defection as

contemplated under section 3 of the Kerala Local Authorities
(Prohibition of Defection) Act as alleged?

13. Point No. (i) to (iii); As common questions of law and facts arise for
consideration in these points, they are considered together for
convenience and to avoid repetition. Petitioner and respondents were
elected to the Puramamattom Grama Panchayat in the General
Election to the local authorities held in the year 20L5. There is no
dispute that petitioner and respondents have contested the election
as candidates of INC in the symbol ,'Hand,'. The locus standi of. lhe
petitioner to file petition and jurisdiction of the Commission to
entertain the petition under section 4 of the Kerala [,ocal Authorities
(Prohibition of Defection) Act are not disputed in this case. However,
the petitioner has produced the swom declaration filed by the
respondents in Form No. 2 and party affiliation Register maintained
by Secretary in Form No. 1 in discharge of his initial burden of proof.
The sworn declarations dated 12.11.2015 filed by the respondents
immediately after the election under rule 3(2) of the Keralarlocal
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Authorities (Disqualification of Defected members) Rules, 2000, which
is marked as Ext. A2 (b) to ,{2 (d), goes to show that respondents were
contested election as candidates of INC in the symbol " Hand" and
elected as members belong to INC. The Register showing the parfy
affiliation of elected members of the Panchayat, recorded by the
Secretary of the Panchayat under rule 3 (1), which is marked as Ext.A1
also indicates that respondents are the elected members belonging to
INC.

L4. There is no dispute that Smt. Rachel Boban was elected as President of
Puramattam Grama Panchayat a4d subsequently resigned from the
post as per the direction of INC. It is evident from the motion of no-
conJidence submitted to the Authorized Officer of the Commissiory
which is marked as Ext.A3 that respondents along with opposite LDF
members in the panchayat jointly signed and moved the no-confidence
motion against the Vice President. Among the signatories Ext.A3, Smt.

Rachel Boban and Smt.Asha layapalan viz. respondents are INC
members and Ajith Prasad Ir4, Aliyamma Varghese, Sosamma foseph
and Saji Chacko are elected members belong to opposite LDF coalition.

Neither LDF members nor respondents have the required strength to

move or carry no-confidence motion against the Vice President,

independently. As per section 157 of the Kerala Panchayat Raj Act one

third of sanctioned strength of elected members are necessary for
submitting the written notice of intention to move the no-confidence

motion and support of majority of elected members are necessary for
carrying the no-confidence motion. There is evidence that knowing
this they connived together and managed these numbers. Accordingly

the no-confidence motion was signed and supported by opposite LDF

members along with respondents, and moved together and succeeded

in removing Vice President, who belongs to NC. There is definitely an

element of political disloyalty in the conduct of the respondents which
is not exemplary in public life. In para 2 of the objection respondent

admitted the averments of the petitioner in para 7 that LDF merhbers
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along with the respondents moved no<onfidence motion against Vice
Presiden! who belongs INC, the motion was signed and placed before
the authorized officer on 29.05.2020 and motion was tabled for
discussion on 15.07 .2020.

15. Further, it is came in evidence that in the aftermath of notice of move
no-confidence motion against Vice President, moved by the
respondent along with LDF members, a meeting of elected members
of the Puramattom Grama Panchayat was convened by DCC president

on M.07.2020 at DCC Office and after discussion it was taken a
decision to abstain from the meeJng of no-confidence motion to be
held on 15.07.2020 and to issue whip to the elected members of the
Puramattom grama panchayat as per the decision. According to the
petitioner though notice of meeting was served to the respondents
they intentionally stayed away from the meeting held on14.07.2020.

16. Accordingly DCC President issued whip to the respondents directing
them to abstain from the meeting of no-confidence motion to be held
on15.07.2020 at 11 am. The whip all dated 06.02.2020, issued to Smt.
Rachel Boban is marked as Ext.A8 and issued to Smt. Asha Jayapalan
is marked as Ext.A1O. The whip were issued by registered post with
acknowledgment due on 07.07.2020 to the residential as well as official
addresses of the respondents. However the postal covers containing
the whip were retumed unserved to the sender. Ext.AL2 is the
retumed postal article containing the whip issued to SmL Rachel
Boban with the postal endorsement addressee ',refused". Ext. A14 is
the retumed postal article containing the whip issued to Smt. Asha
fayapalan, with the postal endorsement addressee ,,refused". There is
every reason to believe that both the respondents have acted in unison
manner and refused to accept the whip issued by the DCC president

in the eve of no-conJidence motion. According to the petitioner the
whip was also communicated to the respondents through whatsapp
mode.
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17. The evidence on record further goes to show that the motion
expressing want of confidence in Vice President Sri. Vineeth Kumar

was considered by the elected members of Puramattom Grama

Piurclrayat trn 15.07.2020 at71 am. Ext.A4 is the minutes of the meeting.

Ext. A4 goes to show that respondents participated the meeting to

consider no confidence motion and voted in support of the no-

confidence motion, along with the opposite LDF members, in violation
rf tlc Cecisicn and directicn of INC. 4 clecteC nembers belcng to INC

(the respondents and late Sri. Eapen Paul, late Sri. Thomas ]acob) and

all the 4 elected members of opposite LDF coalition attended the

meeting held on 15.07.2020 and supported the no-confidence motion.

Neither LDF nor respondents have the required strength to carry the

no-confidence motion against the Vice President independently,

realising this they conspired together and obtained the required

number and succeeded in their efforts. As a result the no-confidence

motion was carried with majority of the elected members of the

Panchayat and Vice President was removed from the post. All other

elected members belong to INC abstained from the meeting held on

15.07.2020 in obedience to the direction of INC. Ext. A10 (a) to A10 (d)

series are the Ballot papers used to register votes in the no confidence

motion
ts. In the objection, the respondents have taken a plea that no whip was

served to the knowledge of the respondents from the DCC President'

Ext.A8 to A10 are the copy of whip issued to the respondents' The

respondents have no case that whips were issued in an incorrect

address. The returned postal article is marked as Ext.A12 and A14. All

the postal articles are seen retumed with the endorsement "refused"'

PW2, the DCC President who issued the whip, during examination

cate gorically stated that
rs. @ffBro ccorccn<uror'lafl ooeg<urol d*9d9^ ,.Td4 oileecoll4 Gnoo5sBcd

.9o69o q4ca.uaotcoloro- ooojou- @mj'lctucfrlocnroilocor rsnoilcrotcffu (QrGoQ)

"rd+collafl 
rnlcro" ollqnJlaBoemoorm" rolreocnll4. 0P lz qrod 20 oro@ JOP l7-

2Ol20) oro(oq@ 
"6loilaaeeila<6o-ccorccn 

ofl<oocmQgeco. oll.{ cnnialcolkocno.
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"61ofl6eadlau0o" rnnf,alcor .,J1.$o,0 otedr$ rnrda,cro. (Marked as Ext. A7 to lo-
subJect to proof) 6+:rc:)" otlorrol rogcoco'l a.$S on.$ 

"OcrAr6aadlao6o'ogClrro.
ncoaccoJl odlccp;au-olloro"AD Gqtorl toncor{gene". oorulooarggcoro ossrJl otcm
ooeue<rE 6@0 Groo*cgoqc$ acrdo4. <uilniloa ogorrlollgera". org coeuagconf
.,ooreilrd pg<uf (Marked as Ext. A lt to At4) oll.$ cncieloxdlocfr ollcloo .goog"
q4coo.roorccorroo" omtqg5oloo oncfloll{gsna" p2<oiloc$ coeuorcom' noonitd
ppol (Marked as Ext. Ats) admrmJl 6gmflcroera' coa6alo oll.S raorncruolaf

"grol0eeeilooE 69o<0oofl{g. 15.09.2020 - oet <srooikorcmt qcool otr64

"rccrucorroflocn 
gsracm- 

"oruflraaaeilard 
pooloA mc"semai cacodq4mrlrd

6gcldroroflacmruilg. ts.oz.zozo rro cudoluo "prufldaedlauE .ucrO$ onm.uo
fiuJco(l)orc acaaeilai "4rdorJl"g"qacofl oorrdcm' 6gclraorolaaorcsm. o61cno

omeiinocrd rcolcolccemc?(Q) coolorcsnf (Ans.)

20.1n Praaeena Raaikumar V State Election Commission (2OZg (6) KLT 845)
the Hon'ble High Court examined the legal effect of refusal of whip by
the addressee, paras 2L and22 of the judgment are reproduced below
"21.. Apart from the above, if the notice sent to the correct address is
retumed either as unclaimed or as addressee left, the failure to serye
the notice can only be attributed to the addressee and not to the sender.
In such circumstances should leave necessaqr instruction with the
postal authorities either to redirect the letter to the new address or
authorize a person to receive such postal articles. Failure to provide
the new address to the postal authoriities cannot prejudices the sender
in such circumstances Reference to the decisionn IvI/S Madan and Co.

VWazir laiair Chand (1989)1.5CC264) is relevant.
22. Refusal of notice and notice refurned unclaimed, both tantamount
to service of notice if it was intimated within time, especially in the
context of the Act. Otherwise, every wily recipient would able to defeat
the process of law by allowing the postal article to be retumed
unclaimed.

In the instant case, it appears from Ext.AL2 that respondents in O p No.
18/2020 refused to accept the whip on 13.07.2A0. Similarly, it is
evident from Ext.A14 that respondent in O p No. 20/2020 refused to

I
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accept the whip on 08.07.2020, both prior to the meeting of no
confidence motion held on 15.07 .2020.

21. Further in para 6 of the objection, the respondent has raised a plea that
there is no communication of whip to the Secretary of the Puramattom

Grama Panchayat. As a matter fact during the trial petitioner failed to

adduce any evidence to substantiate his case that copy of the whip was

communicated to *re Secretary of the panchayat as provided under

rtrle 4 (2). The Hon'ble Hiqh Court inC*orge Elamplakkafu @ Vokkachan

Powattil V A.V Mathew @ Samtutty Vettupalam & others (2020 (5) KHC

297) fowd that non-compliancg of the said provision is fatal.

Appreciating the contention of the respondents, Commission as per

order dated 02.03.2023 found that it cannot be presumed that a copy of

the whip was fumished to the Secretary of the Panchayat in terms of

rule 4(2) in the absence of concrete evidence in this regard and

dismissed the OPs.

22. Petitioner challenged the Order dated02.03.2023 of the Commission in

WP (C) No. 15879/2023 and 1.6n1'/2023. As per judgment dated

01..07.2024 the Hon'ble High Court interfered the Order and directed

the Commission to rehear the parties afresh and pass appropriate

orders. It was further ordered that it would be open to the parties if
they are so advised to let in additional evidence to substantiate their

contentions. Accordingly petitioner examined the Secretary of

Puramattom Grama Panchayat on 09.08.2024 as PW3 and marked the

office copy of whip communicated to the Secretary by the DCC

President on 08.07.2020having No C1-2238 as Ext.X1. It is evident from

Ext.X1 that copy of the whip was communicated to the Secretary in

compliance of rule 4(2). Respondents did not adduce any evidence

during this stage. In the light of the judgment daled 01.07.2024

petitioner and respondents were also heard on 08.10.2024.

23. Lr para 6 of the objectior; respondents have taken another plea that if
there was a communication of whip to the Secretary it would have

been read out by the Secretary in the meeting of no-confidence ntotion
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held on 15.07.2020.In view of the deposition of pW3 and Ext.X1, said
plea lost it's significance. Moreover, it is pertinent to note that as per
section 157 of the Kerala Panchayat Raj Act relating the no confidence
motion law casts no statutory duty upon the panchayat Secretary
either to be present in the meeting of the no confidence motion or read
out the whip issued by the political parties. The Block panchayat

secretary, who presided over the meeting as authorized officer of the
Commission has also no statutory obligation to read out the whip even
if he received the whip. Therefore the contention of the respondents in
this regard is untenable.

zl.lnparall of the objection respondlnts cited the reason for moving no
conridence motion against petitioner that his conduct towards lady
President was highly objectionable even during Committee meetings.
However, the reason shown in Ext.A3 for moving no confidence
motion is different. But when the petitioner was in the witness box as
PW1 respondent put nothing to him in this regard. As per law, No_
confidence motion is moved when one in power loses majority of the
House and no other reason can be attributed to it.

25. The alfidavit in lieu of examination-in-chief the petitioner has stated
that the respondents by their conduct voluntarily given up their
membership of INC and voted against the decisions of INC with the
connivance of LDF. As a matter of fact there is no cross examination
on the above evidence and the above statement thus remain
uncontroverted.

z6.Inparu 11 of the objection respondents admitted that they moved no
con-fidence motion against the vice president and others supported the
same. However, Ext.A3 goes to show that respondents arong with
opposite LDF coalition jointly prepared and signed the notice of
intention to move the no confidence motion against vice president and
submitted to the Authorised officer. Further, Ext.A4 Minutes shows
that respondents voted along with LDF members in the panchayat in
favour of the no confidence motion in defiance of whip issued by their
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political party. As a result the Vice President supported by political
party INC was removed from the office. The conduct of the
respondents is not a spur-of- the-rnoment but pre planned with the
connivance of opposite LDF. Though the respondents are not having
the required majority to remove the Vice President they managed to
obtain the same in connivance of LDF members.

27. At this juncture it is profitable to refer the observations of the Hon,ble
High Court in M Liju V Kerala State Eleclion Commissiott ( judgment
dated29.11.2023 inWP (C) No.33740 /2022)
'16. If the conduct of a particular grember indicates that he had, aJter
being elected under the banner of one parfy supported the opposite
party, the same is sufficient to athact the disqualification of voluntarily
grving up of membership. The evidence in the present case brings to
the fore the circumstances that the second respondent had supported
the no-confidence motion against the President of the Panchayat who
was a member of his own party.... ......This
conduct can only be at the risk of inviting disqualification for
voluntarily gving up membership of the party undei whose banner
he was elected

In the decision reported n Biju R S & Ors V Kerala State Election
Commission €t Ors Q009 (4) KIIC 52n, wherein this Court had
observed that disqualification of voluntarily grving up of membership
of one's party is not dependent only on violation of the whip. The facts
of the aforenoted case also indicate that supporting a no confidence
motion against the member's own political party was treated as a
conduct sufficient to fall within the scope of voluntarily giving up of
membership."

28. There is every reason to believe that respondents were fully aware of
the whip and stand of their political parly in the no confidence motion.
But they intentionally defied the whip by attending the meeting to
consider no conlidence motion and voted in favour of the no
confidence motion against the Vice President, who belon$s to
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INC. Respondents by defying the valid directive of the political parly
have voluntarily abandoned their membership in the political party,

which fielded them as candidates in the election. The respondents

have also disobeyed the direction of the political party. Therefore I
have no hesitation to hold that respondents Smt. Rachel Boban and

Smt. Asha ]ayapalan have committed defection and are liable to be

disqualified under the Kerala Local Authorities (Prohibition of

Defection) Act.

In the result OPs are allowed and the respondents in OP No.18/2020

and OP No.20/2020 are declared as disqualified for being members of

Puramattom Grama Panchayat or EU:Iy other local authorities, as

provided under section 3 (1) of the Kerala Local Authorities

(Prohibition of Defection) Act, 1999. The respondents are further
declared as disqualified from contesting as a candidate in an election

to any local authorities for a period of 6 years from this date, as

provided under section a (3) of the Act.

Pronounced before the Commission on the 5th day of December 2024.

sd/-
A. SHAIAHAN

STATE ELECTION COMMISSIONER
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APPENDIX

Wihress examined on the side of the Petitioner
PW1

PW2
PW3

: Sri. VineethKumar
: Prof. Satheesh Kochuparambil
: MuhammadShafi

Witness examined on the side of the Respondent
RWl : Sri. VenugopalS.

Documents produced on the side of the Petitioner
A1

A2(u) -

A2(b) -

A2(c) -

A2(d) -

A3

Copy of the Register showing tli" prrty affiliation of the members of
Puramattom Grama Panchayath.

Copy of the declaration in Form No.2 in respect of Sri Thomas Jacob

dated 12.11.2015.

Copy of the declaration in Form No.2 in respect of Smt Rachel Boban

dated 12.11.2015.

Copy of the declaration in Form No.2 in respect of Sri Eapen Paul dated

12.11..2075.

Copy of the declaration in Form No.2 in respect of Smt Asha |ayapalan
dated 12.11.2015.

Copy of the Notice of No confidence motion.
A4 - Copy of the Minutes of the Meeting dated 30.06.2020, in connection with

the No conlidence motion at Puramatto

A5(a)

A50)
A5(c)

Copy of the Ballot Paper showing the vote

Copy of the Ballot Paper showing the vote
Copy of the Ballot Paper showing the vote

ofSm Boban.

of Sri Eapen Paul.

]acob.

-tO4

A5(d) - Copy of the Ballot Paper showing the vote of Smt Asha Jayapalan.
A6 - Copy of Malayala Manorama Daily dated 1.6.07.2020.

A7 - Copy of the whip dated 06.07..202O issued by DCC President to Sri

Thomas ]acob.
A8 - Copy of the whip dated 06.07.2020, issued by DCC President to Smt

Rachel Boban
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- Copy of the whip d,ated 6.07.?.o20, issued by DCC President to Sri
Eapen PauI.

- Copy of the whip dated 06.07.202O issued by DCC President to Smt
Ashalayapalan.

- Retumed Postal articles addressed to Sri Thomas facob.
- Retumed Postal articles addressed to Smt Rachel Boban.

- Retumed Postal articles addressed to Sri Eapen Paul.

- Returned Postal articles addressed to Smt Asha ]ayapalan.
- Copy of the Ietter about the issuance of whip by DCC president,

Pathanamthitta to Serretary, Puramattom Grama Panchayat dated
M.07.2020.

A10

A11

412
A13

414
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sd/-

A. SHAIAHAN
STATE ELECTION COMMISSIONER

/firueCopy//


