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ORDER

This is a petition filed by the petitioner under Section 92 of the Kerala
Municipality Act 1994, alleging that respondent has incurred
disqualification as provided under Section 91(n) and 91(k) of the Kerala
Municipality Act, 1994 and thereby disqualified from holding the office
of elected member of Ward No.9 of the Kayamkulam Municipality.

. Petitioner is a voter of Ward No.9 of Kayamkulam Municipality. It
appears from the extract of electoral roll produced by him as Ext.A1 that
his name is included in the electoral roll of Ward No.9 as SI.N0.584.
Respondent is the Councilor of Ward No.9 of the Kayamkulam
Municipality. By virtue of a elected member, respondent is holding the
position of member of Health Standing Committee of the Municipality.
According to the petitioner, he being a voter of Ward No.9, is having
the locus standi to initiate proceedings under Section 92 of the Kerala
Municipality Act 1994 for determining the disqualification of the
Respondent.

. Petitioner submitted that respondent is working as a teacher in a
Government Aided School named as Lajanathul Muhamma diya
Higher Secondary School, Alappuzha. While working as a teacher,
respondent is holding another position as elected member of Ward No.9
of the Kayamkulam Municipality and availing dual benefits of salary as
teacher from school and sitting fee as elected councilor from the
Municipality. The specific case of the petitioner is that respondent
marked attendance register of the school to enable her to get salary and
on the very same dates, the respondent creates records to the effect that
she attended Municipal Committee meetings and Health Standing
Committee Meetings, and received the sitting fees and travelling
allowances. Hence, she caused loss and misused the funds of the
Municipality. The petitioner also contended that the respondent is
drawing her full salary without even discharging her duty as a school



teacher and not even taking a leave from the school or from the
Municipality.

. According to the petitioner, respondent had marked Attendance
Register of the Health Standing Committee on 23.04.2021, 11.11.2021,
24.01.2022. True Copy of the Attendance Register of the Standing
Committee, Kayamkulam Municipality for the period from 21.01.2021
to 28.06.2022 is produced as Ext.A3. According to the petitioner,
respondent had marked the Attendance Register of School, where she
was employed as a teacher, on the very same days stated above. The
Register of School is marked as Ext. A2. The Respondent has caused
monetary loss to the Municipality by accepting sitting fee for attending
the General Committee and also attended the school on the very same
days by accepting salary too.

. It is submitted that the 1t Respondent have not avail any leave
attending the Council Meeting for the period 2021 January and 2022
June, the said fact would be revealed on going through the reply given
to the Petitioner by the Kayamkulam Municipality in Letter
No.PH1(G2)/13663/22. The Letter given by the Public Information
Officer, Kayamkulam Municipality is produced as Ext. A4. The
Respondent has also caused monetary loss to the Municipality by
accepting sitting fees for attending the General Committee on the said
dates. Itis submitted that on the above dates she signed the Attendance
Register of S C Higher Secondary School, Lajanathul Muhammadiya for
obtaining her salary and she create false records to receive the
Honorarium and sitting fee from the Municipality.

. It is submitted that the 1st Respondent was consecutively absent on
18.05.2021, 03.06.2021, 12.08.2021, 09.09.2021, 23.09.2021 in five
committees and have become ineligible to hold the post by said act.
Even though the said fact was informed to the 2"d Respondent no action
was taken and the 2nd Respondent is guilty of inaction. The 1s
Respondent was also absent on 04.06.2022, 13.06.2022, 28.06.2022 in a
consecutive manner and have indulged in corrupt and illegal activities



and caused loss to the Municipality. The 15t Respondent on 21.01.2021,
25.11.2021, 25.03.2022, 26.03.2022, 31.03.2022 was seen attended
Kayamkulam Municipal Council Meeting as per the attendance register.
The true Copy of Kayamkulam Municipal Council Meeting for the
period of 19.01.2021 to 28.06.2022 is produced as Ext 5. Whereas on the
same dates she was seen attended in the Lajanathul Muhammadiya
School as per the Attendance Register and have collected money also.

. The respondent case in brief is as follows: -Respondent is admittedly an
elected member representing Ward No.7 of the Kayamkulam
Municipality and who was subsequently elected as member of the
Health Standing Committee of the Municipality. The respondent is
working as a teacher in an aided school Lajanathul Muhamamadiya,
Alappuzha. The State Government has permitted the aided school
teachers to contest the local body election and permitted to attending
the council/standing committee meetings and also permitted to
perform as a teacher with salary. The Government also permitted to
receive Sitting fees and also eligible for getting Honorarium from the
Municipality on a monthly basis. Both sitting fees and honorarium are
not the office of profit and not compared with salary for performing as
a teacher.

As per Rule 3 (a) of the Kerala Municipality Honorarium and
Allowances of the Representative of the People Rule, 1995,
representatives of the people in the Municipality shall be eligible for
honorarium even if they have income from Government or other source.
During the last 4 years as a Counselor in Kayamkulam Municipality, the
respondent has 3-time s attended the school after standing committee
meetings ie.23/04/2021, 11/11/2021 and 24/01/2022 and one occasion
to attend the school after the council meeting ie. on 25/11/2021.
Certain dates mentioned above were also on the period of covid
pandemic no regular classes, only the virtual classes. On 25/03/2022,
26/03/2022 and 31/03/2022 she had attended only in council meetings



10.

4 S

12.

13.

and she was on commuted leave at school for the said dates and duly
endorsed in the service book and attested by the school authorities.
The respondent contended that the 2nd allegation against her is that she
was continuously absent in five committees, ie.on 18/05/2021,
03/06/2021, 12/08/2021, 09/09/2021 and 23/09/2021 absence from
meetings on 04/06/2022, 13/06/2022 and 28/06/2022 and the prayer
of the petitioner is to disqualify her under section 91 (k) of the KM Act.
The respondent has not received any notice for attending the standing
committee meetings alleged dated 18/05/2021, 03/06/2021,
12/08/2021, 09/09/2021 and 23/09/2021 and further 04/06/2022,
13/06/2022 and 28/06/2022. No notice issued from the Secretary,
Kayamkulam Municipality under section 91(k) (i) of KM Act.

The petitioner’s case in the O.P. and chief affidavit that she created a
fabric document and illegally marking the attendance in the attendance
register of the Municipality without attending the meeting and obtained
the honorarium and sitting fees illegally and caused loss to municipal
fund. At the time of cross examination, the petitioner has no such case
that she had received the sitting fees and honorarium illegally by
fabricating documents.

The Petitioner also approached the Hon’ble Ombudsman for Local Self
Government Institution for the same issue. The Ombudsman of Local
Self-Government Institution constituted under section 271 G of Kerala
Panchayat Raj Act in respect of any action involving corruption or
maladministration or irregularities in the discharge of administrative
function by the local self-government institutions or by an employee or
by the elected members of the local self-government institutions.

After perusing the records and obtained report from the secretary of
Kayamkulam Municipality and Joint Director of Urban Affairs, the
Ombudsman had issued a detailed order, the said order produced here
with marked as Ext.B1 through petitioner.

It is false and incorrect that respondent marked the Attendance Register
of Panchayat Committee meetings and Health Standing Committee



meetings without attending those meetings. Respondent is regularly

participating in the Municipal Committee meetings and Health

Standing Committee meetings by marking her attendance in the

Registers concerned. Itis true that she has accepted the eligible sitting

free from the Municipality. Respondent attended the meetings by

signing the attendance register with an intention to participate the

discussions and not for getting the sitting fee.

14. The allegation that respondent caused loss, waste and misuse to the

Municipality is denied. Respondent availed sitting fee in accordance

with the law after attending the meeting. The respondent has neither

marked attendance of meetings nor claimed any amount of sitting fee

from the Municipality unlawfully or without attending the meetings.

The petition is devoid of merit and may be dismissed.

15. Both sides were heard.

16. The evidence in this case consists of oral testimony of PW1, PW2 & PW3
documents Ext. A1 to A5, Ext. B1, Ext. X1 to X3
The following points arise for consideration, namely; -
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Whether the respondent has signed the Attendance Register of
Standing Committee meeting and General Committee meeting of
the Municipal Council and also attended the school and signed
the School Attendance Register and received salary and
honorarium of the very same dates.

Whether respondent has received the sitting fee of the meeting
and the salary as a School Teacher on the same day.

Whether the respondent has caused any loss to the Municipality
so as to suffer the disqualification provided under section 9 (1) (n)
of the Kerala Municipality Act 1994.

Whether the respondent has incurred disqualification under
Section 91 (k) of the Kerala Municipality Act 1994.

17. Point (i) to (iv): As a common question of law and facts are arise for

consideration on three points, they are considered together for

convenience and to avoid repetition. It appears from Ext. Al extract of
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electoral roll that the petitioner is a voter of Ward No.9 of Kayamkulam
Municipality. Respondent is admittedly an elected member of Ward
No.9. Therefore, petitioner is having locus standi to initiate proceedings
for the determination of disqualification of the respondent under
Section 9(1)(n) and 91(k) of the Kerala Municipality Act.

The crest of the allegation in the petition is that respondent while
holding the office of elected member of Kayamkulam Municipal
Council caused loss to the Municipality by receiving the sitting fee for
the meetings and also salary from the school by marking attendance in
an illegal manner in the Attendance Register of School. Respondent
denied the allegation. Therefore, the crucial question is whether
respondent has attended the meetings of the Standing Committee on
the dates and time mentioned in Ext.A3 and A2 Attendance Registers of
Health Standing Committee. According to the petitioner respondent
marked the Attendance Register of MGLC School, where she has been
working as teacher on the very same days and hence it is quite
impossible her to attend the Standing Committee meetings of the
Council and therefore only conclusion possible is that she marked the
Ext.A3 and A5 Attendance Registers in an illegal manner. The specific
allegation of the petitioner is that, the 15t respondent on 11.11.2021 and
24.10.2022, attended and marked her attendance in the above said
school and on the very same date, she attended the Standing Committee
meeting and have signed Attendance Register and accepted the
Honorarium.

In the objection respondent claimed that she had participated the
meetings of the Health Standing Committee meetings in question and
marked attendance and received the sitting fee as admissible. It is
submitted by the respondent that online classes were conducted during
the Covid 19 pandemic. Respondent attended the standing committee
meetings after availing late permission from the school, conducting
online classes without affecting the classes. Respondent can easily
attend the meeting with prior permission. It is true that respondent
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received honorarium for the work. On 21.01.2021 respondents attended
the Council meetings but she had no received as sitting fee on that date.
It appears from the date of meeting mentioned in Ext.A3 and A5 that
majority of Council meetings in question were held during the midst of
Covid 19 pandemic. In the objection clarified that she conducted online
classes to students during the Covid 19 period. The said statement of
the respondent cannot be unbelievable as online classes was the sole
alternative teaching method during the pandemic period.

In the objection the respondent claimed that she had attended the school
after the meeting of the Council on 25.11.2021. On 21.01.2022 she had
not attended the Council meeting. Some other Councilor mistakenly
signed her column and she had not received any fee on that date.
Further stated in the objection that the aided school teachers are
permitted to contest local body election and also attend the meetings
and have the right to receive sittings fees and honorarium. And also, a
teacher there is no restriction to receive the salary. Certain dates after
committee/ Council meeting, the respondent attended in the school also
for the instruction from the school authorities and signed the attendance
register with the permission of the HM.

The HM in charge was examined as PW3. At the time of cross

examination, she deposed that “23/04/2021 e#06006m  HoaIWIGTT.
@RALYAIBA  HOITIM  H@osmeam’  dldsumwadlg). S06MOSRIM  GITY
@Ry @mam. rrg@cexg“ QM &3l U3Es CRYOUBIAIW  TVEAIAT ANIWIL:MM
@RALYPAIGBM M@ BlollalBm. alled.erMmigl agam Slaleows. nggﬂ(oﬁ

anomeIsmolny’ HM & Management mldegwelafamon.  @o@ @006
@oId crg@'km”s a00meo@l  Attendance saflslssso. sl cwoneensl®d

AlOBHSO®I0  BUdAHo (T@ggﬂ(aa a0IREIGMMIM  Slgd Late Permission
¢alodlaflamam. @@ @Gl slldme. 25.03.2024, 26.03.2024, 31.03.2024

Alaicvserslad @pmilsl Commuted Leave apoiman. Slages audafloy’ snyses
0. Commuted Leave @romoadlylaao.

At the time of cross examination, the petitioner has no such case that
she had received the sitting fees and honorarium illegally by fabricating
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documents. caigd 3  auo@dasles’ @odld  CWIVETIW  ahTIRBH

A®B:GOMICEMNI a0IBWA CEAIOA SO (A) Gre® ®IBHUB 0D cosTiwlm
Madafly coauRicd quomaslyy ®ldl Adlulimd aleBgEE® BTanow)

a00BAB YMIM Baflsmon] al0eTOE TVmeEen (A) @REBEOM AOTTHD
walwel  c@In dlame Slyeoam dleilad n%g? 6 2lCQEMRMIQL. ngg_ﬂrda
CaloeHM@alel. GRD® &IB6Ms @RAIMBES ATV (BMISTBIG GO aicle). alglouy
dlaumue Soemmilad dldlety @lenmomd @osmmilaid mwemue  @ryadladlsd
DSCOM HO%p MIBNIMLAG). BREJBHIB. BoMMRId GHDMIVIE cwIngss
Glaumue CRINEURAH. @RAIR cmoal QEIlegy 0@@1@3 alClaflgjomd gmladlajoeidley

Mao DETRIGERI (A) DsrROBIAL.

Petitioner is not an elected member of the Council. In cross examination
petition admitted that he was no knowledge whether notice under
9(1)(2) has been issued by the Secretary intimating that the Respondent
had not attended the Council meeting for 3 months.

Sitting fees and honorarium are not a matter of office of profit or of any
pecuniary gain and not compared with her salary getting from the
teaching profession. The government has permitted the aided school
teachers to hold both the post of member and teacher simultaneously.
In other words, one person can simultaneously hold both the posts.

In WP (C) No.2851 of 2018 Khadeeja VS State of Kerala, Hon'ble High
Court of Kerala in 2024 KHC online 7300 dated 14th November. 2024,
observed "Kerala Panchayat Raj (Honorarium and Allowances to
Representatives of People) Rule 1995 - Rule 3, 3A - Whether an elected
representative of a panchayat can receive honorarium while
simultaneously drawing salary from Government employment. Held,
representatives of people in the panchayat are eligible for getting the
honorarium even if they have been receiving salary from other sources
including that from the Government.

There is no cause of action against the respondent to institute this OP.

By considering the facts of the case and relevant statute, this OP is

devoid of merit and the petitioner misused the legal proceedings for the
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personal enmity with the respondent, who got defeated in the 2020
Urban Local Body Election. Hence the petition is only liable to be to

dismissed.

Sd/-
A.SHAJAHAN
STATE ELECTION COMMISSIONER
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APPENDIX

Witness examined on the side of the Petitioner

PW1
PW2
PW3

- Sri. Sheheer A.
X Sri. Sanil S.

- Smt. Haseenamol S.

Documents produced on the side of the Petitioner

Al - Copy of the relevant pages of voter’s list 2020 of Ward No. 09,
Kayamkulam Municipality

A2 - Attested copy of the teacher’s attendance register of LMHS, from
January 2021.

A2(a) - Page No. 07 of Ext. A2 showing the attendance on 23.04.2021

A2(b) - Copy of relevant page of Ext. A2 showing the attendance on
11.11.2021

A2(c) - Copy of the relevant page of Ext. A2 showing the attendance on
24.02.2022

A3 - Copy of the attendance register of the Standing Committee meetings
from 19.01.2021 to 28.06.2022.

A4 - Letter No. PH1 (G2)/13663/22, (G2-8045/14) dated, nil issued by
Public Information Officer, Kayamkulam Municipality to
Sri. Sheheer A. Chalil House, Near Fish Market, Kayamkulam.

A5 - Copy of the attendance register of council meetings of Kayamkulam

Municipality for the period from 19.01.2021 to 28.06.2022

Documents produced on the side of the Respondent

B1

- Copy of the order in petition No. 740/2022, dated 13.07.2023 issued
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by Ombudsman for the Local Self Government Institutions.
Bl(a) - Copy of the petition No. 740/2022 submitted by Sheheer A. before
the Ombudsman for the Local Self Government Institutions.

Documents produced on the side of the Witness

X1 - Copy of voters list 2023 of Ward No. 09 of Kayamkulam
Municipality.
X2 - Copy of the attendance register for committee, Kayamkulam

Municipality from 20.01.2021 to 23.09.20221.
X3 - Copy of the attendance register of councilors of Kayamkulam

Municipality from 19.01.2021 to 28.06.2022

Sd/-
A. SHAJAHAN
STATE ELECTION COMMISSIONER
//True Copy//
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