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ORDER

This is a petition filed under section 4 of the Kerala Local Authorities
(Prohibition of Defection) Act, 1999 for declaring that this respondent
committed defection and hence disqualified to continue as member of
Kalliyoor Grama Panchayat and also for declaring her as disqualified
to contest as candidate in any election to the local authorities for a
period of six years.

The petitioner's case in brief is as follows; - Petitioner is the
Thiruvananthapuram District President of Bharatiya Janata Party
(hereinafter "BJP"). Respondent is an elected member of ward No. 19
of Kalliyoor grama panchayat. Respondent was contested and elected
as a candidate of BJP in the General Election to local authorities held
in 2020. Petitioner in his capacity as District President of the BJP
recommended the election symbol of BJP to the respondent for
contesting election from ward No. 19 as BJP candidate. BJP got
majority of members in the Kalliyoor grama panchayat after the
election and persons belonging to BJP were elected as President and
Vice President.

While so, the elected members belonging to Communist Party of India
(Marxist) (hereinafter CPI (M)) in the grama panchayat moved no
confidence motion against the President Sri. Chandu Krishna and Vice
President Smt. Saritha V, both belonging to BJP. Upon such receipt of
no confidence motion, the Nemom Block Panchayat Secretary, who is
the Authorised Officer for convening the meeting of no confidence
motion, issued notice to the elected members of the grama panchayat
intimating the date and time of considering the no confidence motion
against the President and Vice President as 27.06.2023 at 11 am and
2.30 pm respectively.

Thereupon the petitioner in his capacity as District President of the BJP
issued direction in writing (hereinafter "whip") to the respondent by
registered post directing her to attend the scheduled meeting on
27.06.2023 and to vote against the no confidence motion. The whip
dated 15.06.2023 are marked as Ext.A2 and Ext.A2 (a). The postal
receipts dated 20.06.2023 are marked as Ext.A3 and Ext.A3 (a). The



postal acknowledgment cards dated 21.06.2023 are marked as Ext A4
and Ext.A4 (a). It is further submitted by the petitioner that the whip
was openly read out by the Authorised Officer in the meeting for the
knowledge of elected members.

. However, the respondent who was present in both the meetings for
considering the no confidence motion held on 27.06.2023, voted in
support of the no confidence motion against the President and Vice
President, who belonging to her own political party. The said act of the
respondent is contrary to the whip issued by her political party BJP.
The minutes of the meetings of no confidence motion held on
27.06.2023 are marked as Ext A6 (b). The respondent supported the no
confidence motion against the President and Vice President contrary
to the direction issued by her political party. The respondent
committed defection as provided under the second limb of section 3
(1) (a) of the Kerala Local Authorities (Prohibition of Defection) Act.

It is further submitted that the no confidence motion against the
President and Vice President had been carried with majority and the
incumbents were removed from respective offices immediately.
Thereupon elections to the said vacancies of President and Vice
President were notified by the Commission and the Retuning Officer
in turn issued election notices to the elected members informing the
scheduled election on 15.07.2023.

. BJP again fielded Sri. K K Chandu Krishna and Smt. Saritha V for the
post of President and Vice President respectively. The District
President of the BJP once again issued whip to the respondent
directing her to vote in favour BJP candidates. The whip was issued to
respondent by registered post with acknowledgment due. The postal
receipts dated 11.07.2023 are marked as ExtA7. The copy of
acknowledgment cards are marked as Ext. A8 and Ext.A8 (a). Petitioner
further submitted that the whip was read out in the election meeting
by the Returning Officer for the knowledge of the elected members.
However, respondent voted against the candidates fielded by BJP for
the post of President and Vice President and thereby violated the whip
issued by her political party. Respondent committed defection as



provided under the second limb of section 3 (1) (a) of the Kerala Local
Authorities (Prohibition of Defection) Act.

8. The respondent's case in brief is that; - Respondent admitted the fact
that she was contested and elected as a candidate of BJP from ward
No. 19 of Kalliyoor grama panchayat. Respondent has not disobeyed
any directions issued by her political party. It is true that no confidence
motion against President and Vice President of the panchayat came up
for discussion on 27.06.2023 and carried with majority. Respondent
was not informed of the stand of political party in the meeting.
Respondent has not been served any direction by BJP. There was no
meeting of the Parliamentary Party of the panchayat prior to the
meeting to deliberate its stand. It was false and incorrect that
respondent has been served the whip through registered post. It is true
that respondent had participated in the meetings of no confidence
motion against President and Vice President held on 27.06.2023 and
Presidential and Vice Presidential elections held on 15.07.2023. It is
untrue that the Presiding Officers had read out the whip issued by the
Political Party at the commencement of the meetings. The signatures
appear in Ext.A4, A4 (a), A8 and A8 (a) Acknowledgment Cards are
not that of respondent. Respondent has not committed any defection
and therefore the petition is only liable to be dismissed.

9. The evidence in this case consists of oral testimonies of PW1 to PW4,
RW1, documents Ext.A1 to A8 and Ext.X1.

10. Both sides were heard.
11. The following points arise for consideration, namely; -

i. Whether respondent was served any whip by the political party
prior to the no confidence motion held on 27.06.2023 and
elections to the offices of President and Vice President held on
15.07.2023?

i. Whether copy of the whip has been communicated to the
Secretary of the panchayat as mandated in section 3(2) of the
Kerala Local Authorities (Prohibition of Defection) Act?
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iii. Whether respondent has disobeyed the whip issued by her
political party in the no confidence motion held on 27.06.2023
and in the elections to the offices of President and Vice
President held on 15.07.2023?

iv. Whether respondent has committed defection as contemplated
under section 3 (1) (a) (ii) of the Kerala Local Authorities
(Prohibition of Defection) Act?

Point No. (i) to (iv); - As common questions of law and facts are arise
for consideration in these points, they are considered together for
convenience and to avoid repetition. In the present case cause of
action is solely based on the ground of violation of whip issued by
political party in connection the no confidence motion held on
15.07.2023 and elections to the offices of President and Vice
President held on 15.07.2023 as provided under the second limb of
section 3 (a) (a) of the Kerala Local Authorities (Prohibition of
Defection) Act. It is well settled that if the cause of action pleaded is
on the ground of series of violation of party directives, all that have
to be construed as a singular act to attract the provisions of the
grounds of defection.

Petitioner herein is the Thiruvananthapuram District Secretary of
the BJP. Admittedly, the petitioner had recommended the election
symbol of the BJP "Lotus" to the respondent for contesting election
from ward No. 19 of Kalliyoor grama panchayat as a candidate of
BJP, during General Election held in 2020. Respondent contested and
elected as BJP candidate. There is no dispute over the locus standi of
the petitioner to file the petition against the respondent under the
provisions of section 4 of the Act.

As discussed above, the case cause of action is solely based on the
ground of violation of whip as provided under the second limb of
section 3 (1) (a) of the Act. The relevant portion of section 3 of the
Kerala Local Authorities (Prohibition of Defection) Act, 1999 reads
as follows; -

"3. Disqualification of the ground of Defection. - (1)
Notwithstanding anything contained in the Kerala Panchayat Raj
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Act, 1994 (13 of 1994), or in the Kerala Municipality Act, 1994 (20 of
1994), or in any other law for the time being in force, subject to the
other provisions of this Act, -

(a) if a member of local authority belonging to any political party
voluntarily gives up his membership of such political party, or if
such member, contrary to any direction in writing issued by the
political party to which he belongs or by a person or authority
authorised by it in this behalf in the manner prescribed, votes or
abstains from voting, -

.....................................................................................................

(b) in a meeting of a Panchayat, in an election of its President, Vice
President, a member of Standing Committee, or the Chairman of
the Standing Committee; or in a voting of no confidence motion
against any one of them except a member of a Standing
Committee;

.............................................................................................................

he shall be disqualified for being a member of that local
authority.

(c) The direction in writing issued for the purpose of clauses (a) and
(b) of sub section (1) shall be given to the members concerned in
the manner as may be prescribed and copy of such direction in
writing shall be given to the Secretary of the Local Self
Government Institution concerned."

Section 3 (1) (a) of the Act consists of two limps, providing two
grounds of disqualification. One is that a member belonging to a
political party voluntarily gives his membership of such political
party. The other is that a member, contrary to any direction in
writing issued by the political party to which he belongs or by a
person or authority authorised by it in this behalf in the manner
prescribed, votes or abstains from voting in a meeting of a
panchayat, in an election of its President........
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It is well settled that grounds for disqualification under the first and
second limbs section 3(1) (a) are distinct and are not interlinked.

Respondent herein is undisputedly an elected member belongs to BJP.
There is also no dispute over the authority of the petitioner as District
President of the BJP to issue whip to the respondent. In the chief
affidavit by respondent as RW1, she admitted that she had participated
in the meeting of no confidence motion held on 27.06.2023 and
elections held on 15.07.2023 and casted her vote. Fuhrer, in the cross
examination as RW1, respondent admitted that she had attended the
meeting to consider the no confidence motion against the President
and Vice President held on 27.06.2023 and voted in favour of the no
confidence motion. However, respondent has taken a consistent case
that no whip was served to her by her political party informing the
stand of the political party either in relation to no confidence motion
or in the elections to the posts of President and Vice President held
thereafter. Therefore, the crucial question is whether respondent was
served whip by her political party as provided under rule 4 of the
Kerala Local Authorities (Disqualification of Defected members)
Rules.

Rule 4 of the Rules reads as follows; -

"4. The manner in which a political party or coalition may give
direction to its members. - (1) if a political party or coalition gives any
direction in respect of the casting of vote in an election or in a voting
as has been mentioned in clause (a) or clause (b) of section 3, it shall be
in writing and such direction shall be given, -

L 8@ 0o HeHolclens cr.natlegewd @rOIe)UdeSmOD
BHEMEDIEBMN  GRNOTIOMEWI  BHIBYOTIT  (JTVD® @RI
oleesomgafcd acruElem@imo] @r) EIYlw &eMlQEs®I® allams
DaldBUD amqm@'lm", @O®  HHoengled, ©oPlo ool
cmaw’lca;oras)ckjgm'l@‘lggg @RUd  CRWIGIEEMEBMIET.  af(MIEI,
ca@a 06 MBE3Ue. @R EIYL B:eulQes ©aIQd eanWld Gl
Qlaf Bafls GROIlOM gRewIgHs] Grlclesmenrzmos.
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ii. In the case of a member who belongs to a coalition or
considered to be included in it; by the member whom the
members of the said coalition and the members considered to
be included in it in the local authority concerned elected for
the purpose, on majority basis from among themselves.

(2) While issuing a direction under sub-rule (1) directly, the person
who gives it shall obtain a receipt from the member and while sending
it by registered post it shall be done along with acknowledgment due
and while effecting it by affixing it shall be done in the presence of at
least two witnesses. Copy of the direction in writing shall also be given
to the Secretary."

Ext.A2 whip was issued by the petitioner in his capacity as District
President of the BJP. The very same capacity petitioner had
recommended the election symbol of the political party to the
respondent for contesting election from ward No. 19 as a candidate of
BJP. Therefore, petitioner is competent to issue whip to the respondent.
Ext.A2 and Ext.A2 (a) whip dated 27.06.2023 would goes to show that
whips are issued under the official letter head of the political party
with its seal. It is evident from Ext.A3 and Ext.A3 (a) postal receipts
dated 20.06.2023 that whip was despatched to the respondent by
registered post with acknowledgment due. Ext. A4 and ExtA4 (a)
Acknowledgment cards dated 21.06.2023 would show that whips were
served to the respondent through one Keerthi.

The consistent case of the respondent is that she was not served the
whip. In the cross examination of respondent as RW1 she deposed that

127.06.2023 &I EQOWe MVENITWl5] BIEDI® M@ 1083l &le @milawddled
alla] agles ai@lafisley. emam @maamilgflaan afls’ @MY’ a0y mmid 20/636,
CIBRI aDDMY aglmoem. Ext. A4 shown to me. af)ex co@mdallelnmue. @rem
E6IeSOTIVIGlERM®), 6O JIV®OV @ﬁ]g’lgg@@“ @REIeemmMolailel.
21.06.2023 MI6M Baflsmow] BoePMN@), emom moamilgflaan alls’ @My
@O @R®. MM RAOMI Ao @RYWIMM @ @R aflgiad
@AVl o BM@. 2HU3 @R LAWY @RMIRI? @ROI@GMD. AHBOS Cald

Ao OB. afTVU. aflmaem. HBOI afiom’ BaflslEleammmmowosmy Ext. A4 -@d
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In the above testimony respondent admitted that the postal article was
despatched in the correct address of the respondent and she is having a
daughter by name Keerthi.

. In this connection, Section 3 (c) of the Indian Post Office Act, 1898

provides that

" (c) the delivery of a postal article at the house or office of the addressee,
or to the addressee or his servant or agent or other person considered to
be authorised to the usual manner of delivering postal articles to the
addressee, shall be deemed to be delivery to the addressee."

In Gujarat Electricity Board V. Atmaram Sungomal Poshani (AIR (1989) SC
1433 (para 8), the Hon'ble Supreme Court held as under, -

"8. There is presumption of service of letter sent under registered
cover. No doubt the presumption is rebuttable and it is open to the
party concerned to place evidence before the Court to rebut the
presumption by showing that the address mentioned on the cover was
incorrect or that the postal authorities never tendered the registered
letter to him. The burden to rebut the presumption lies on the party
challenging the factum of service."

As discussed above, in the present case respondent admitted the
correctness of her address mentioned in the post cover. However,
respondent disputed the service of whip by postal authorities through
Ext.A4 and Ext.A4 (a). Therefore, the burden of rebutting the
presumption lies upon the addressee to demonstrate no receipt of the
whip. Mere denial is insufficient to rebut the presumption. However,
respondent has not examined the postman, who served the post cover
containing the whip to the addressee and obtained the
acknowledgment of receipts thereof. Therefore, ExtA3 and Ext.A4
documents are sufficient to prove that Ext. A2 whips have been served
to the respondent prior to the no confidence motion against the
President and Vice President held on 27.06.2023.
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21. As discussed in pre-paras, in the chief affidavit filed by the respondent

)
N

as RW1, she admitted that she had participated the meeting of the no
confidence motion held on 27.06.2023 and voted in favour of the no
confidence motion. It has come out in evidence through Ext.A6
Minutes that no confidence motion was carried with the support of
respondent and the President and Vice President, who belonging to
BJP political party were removed from the office. Petitioner has a
further case that in the subsequent elections to the casual vacancies of
President and Vice President held on 15.07.2023, BJP fielded same
persons viz. K K Chandu Krishana and Saritha V for the respective
posts. Prior to the said election also petitioner in his capacity as District
President of the BJP issued whip to the respondent directing her to
vote in favour said party candidates. The said whips were effected on
11.07.2023 through registered post with acknowledgment due. To
prove the service of whip to the respondent, petitioner has produced
the postal receipts dated 11.07.2023 as Ext.A7 and acknowledgment
card as Ext.A8 and A8 (a). Petitioner has also examined the Returning
Officer, who conducted the Presidential and Vice Presidential election,
as PW2. PW2 testified before the Commission that BJP had issued whip
to its elected members directing her to vote for Sri. K. K. Chandu
Krishana and Smt. Saritha. V for elections to President and Vice
President respectively. However, PW2 is not certain about the BJP
member who violated the whip. It is pertinent to note that petitioner
has not produced the copy of the whip issued to the respondent and
thereby failed to prove that there was a valid whip in terms of rule 4
(1) (i) of the Kerala Local Authorities (Disqualification of Defected
members) Rules prior to the election held on 15.07.2023. Petitioner has
not produced the Minutes of the election meeting held on 15.07.2023.

Further, section 3 (2) of the Kerala Local Authorities (Prohibition of
Defection) Act added by Amendment Act, 2013, which reads as

follows, -

"(2) The direction in writing issued for the purpose of clauses (a) and
(b) of sub section (1) shall be given to the members concerned in the
manner as may be prescribed and copy of such direction in writing
shall be given to the Secretary of the Local Self Government Institution
concerned."
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Likewise rule 4 (2) of the Kerala Local Authorities (Disqualification of
Defected members) Rules incorporated in the Rules through
amendment to the Rules in 2005, which reads as follows, -

"(2) While issuing a direction under sub-rule (1) directly, the person
who gives it shall obtain a receipt from the member and while sending
it by registered post it shall be done along with acknowledgment due
and while effecting it by affixing it shall be done in the presence of at
least two witnesses. Copy of the direction in writing shall also be given
to the Secretary."

On going through the above statutory provisions, it is imperative that
copy of the whip should be served the Secretary of the panchayat
concerned prior to the event. However, in the original petition there is
no pleadings that copy of the whip have been served to the Secretary
of the Kalliyoor grama panchayat either prior to the no confidence
motion held on 27.06.2023 or elections held on 15.07.2023. In the chief
affidavit filed by the petitioner as PW1, he attempted to cure the
deficiency by stating that details of whip have been served to the
Secretary of Kalliyoor grama panchayat through Ext.A5 letter dated
15.06.2023. But as a matter of fact, the service copy of whip to the
Secretary of the panchayat has not been proved by any clinching
evidence. Petitioner has neither examined the Secretary of the
panchayat nor produced any receipt issued by the Secretary of the
Kalliyoor grama panchayat in token of acceptance of copy of the whip.
In the original petition the grounds for defection against the
respondent is confined to the second limb of section 3 (1) (a) of the Act
viz. violation of whip. Therefore, petitioner is burdened with strict
proof regarding the service of copy of whip as mandated under the
above statutory provisions.

Petitioner has examined Returning Officer of Kalliyoor grama
panchayat and Authorised Officer of Kalliyoor grama panchayat as
PW2and P4 respectively to prove that whip have been openly read out
prior to the meetings for the knowledge of the elected members,
including the respondent. But strict proof regarding the service of
whip is mandated under the section 3 (2) for a matter being filed under
second limb of section 3 (1) (a) of the Act and therefore evidence of the
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PW2 and PW4 has no bearing to the fact and circumstances of the
present case.

PW3, the present Block Panchayat Secretary, Nemom Block Panchayat
has produced the office copy of Ext. A6 Minutes of the meeting of no
confidence motion held on 27.06.2023, which is marked as Ext.X1. It is
evident from Ext. A6 Minutes of the meeting held on 27.06.2023 for
considering the no confidence motion that respondent participated the
meeting and voted in favour of the no confidence motion. During the
cross examination as RW2, respondent admitted that she attended the
meeting of no confidence motion and voted in favour of the no
confidence motion. The act of the respondent is in explicit violation of
direction issued by her political party.

. However, as discussed above there is no pleadings in the original

petition that copy of the whip had been served to the Secretary of the
Kalliyoor grama panchayat as mandated under section 3 (2) of the Act
and rule 4 (2) of the Rules framed thereunder. It is settled position that
evidence cannot be adduced beyond the scope of pleadings. Petitioner
has failed to prove the service of copy of the whip to the Secretary of
Kalliyoor grama panchayt by examining the Secretary of the panchayat
concerned or by any other clinching evidence.

In George Elamplakkadu @ Vakkachan Powathil VA 'V Mathew @ Samkutty
Vettupalam & Ors (2020 (5) KHC 297) the Hon'ble High Court held that

"Keeping in view the intendment of the enactment and context in
which the word "shall" has been used in sub-section (2) of section 3 of
the Act and sub-rule (2) of rule 4 of the Rules, conclusion is irresistible
that the said provisions, which require that a copy of the direction in
writing (whip) shall also be given to the Secretary, are mandatory in
nature. The very object of the enactment will be defeated by construing
the said provisions as directory." (para 37).

Therefore, the no compliance of the said provisions is fatal to the case
of petitioner.

Considering the facts and circumstances of the case and the ratio laid
down by the Hon'ble High Court in the judgment cited above, I am of
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the considered view that petitioner has failed to prove that respondent
has committed defection and therefore they are liable for
disqualification under Kerala Local Authorities (Prohibition of
Defection) Act.

In the result, the original petition is dismissed.

Pronounced before the Commission on the 5t day of August 2025

Sd/-
A.SHAJAHAN
STATE ELECTION COMMISSIONER
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APPENDIX

Witness examined on the side of the Petitioner

PW1 -

PW2

PW3

PW4 -

V. V. Rajesh
Pramod K. S.

P. R. Ajaykhosh
Suresh Kumar K. R.

Witness examined on the side of the Respondent

RW1 -

V. Sudharma

Documents produced on the side of the Petitioner

Al

A2 -

A2(a)

-
A3(a) -
A4 -

A4(a) -

Copy of the minutes of the BJP District Committee meeting

held 22.01.2020

Copy of the whip dated, 15.06.2023 issued to Smt. V. Sudharma in
connection with the no confidence motion against Vice
President, issued by V. V. Rajesh District President, BJP,
Thiruvananthapuram District.

Copy of the whip dated, 15.06.2023 issued to Smt. V. Sudharma in
connection with the no confidence motion meeting against
President, issued by V. V. Rajesh District President, BJP,
Thiruvananthapuram District.

Postal Receipt

Postal Receipt

Postal acknowledgement cards addressed to Smt. V. Sudharma
from BJP District committee office, Thiruvananthapuram.

Postal acknowledgement cards addressed to Smt. V. Sudharma
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A6 -

Ab(a) -

Ab(b) -

A7 -

A8 -

A8(a) -

Documents
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from BJP District committee office, Thiruvananthapuram.

Copy of the letter to Panchayath Secretary/Presiding Officer,
Kalliyoor Grama Panchayath dated, 15.06.2023 regarding the
issuance of whip by Adv. V. V. Rajesh District President, BJP
Thiruvananthapuram.

Copy of the letter dated, 05.07.2023 by Adv. V. V. Rajesh to

Secretary, Nemom Block Panchayath.

Letter No. B.P.1/352/2023 NMM dated, 07.07.2023 by Secretary,
Nemom Block Panchayath to Adv. V. V. Rajesh BJP District
President, Thiruvananthapuram.

Copy of the minutes of the meeting held on 27.06.2023 at Kalliyoor
Grama Panchayath Hall in connection with the no confidence
motion against President.

Postal Receipt

Postal acknowledgement card addressed to Smt. V. Sudharma
From BJP district committee office Thiruvananthapuram.

Postal acknowledgement card addressed to Smt. V. Sudharma
From BJP district committee office Thiruvananthapuram.

produced on the side of the Witness

xl- -

Copy of the minutes of the meeting held on 27.06.2023 at Kalliyoor
Grama Panchayath in connection with the no confidence motion

against President.

Sd/-
A. SHAJAHAN
STATE ELECTION COMMISSIONER

/[True Copy//
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